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Amended Complaint. 
UNITED STATES DISTRICT COURT, 


Sournzrn Distzicr or New Yorx. 
nie ‘ 
Raymonp Internationa Ince., 
Plaintiff, 
agamst 
Peres Kmwrr Sons’ Company and Starrany ASSOCIATES, 


Inc., doing business as Peter Kiewit Sons’ Company- 
Slattery Associated, Inc. (Joint Venture), 
Defendants, 
and 


Peres Kiswir-Starrary (Joint Venture) sued herein as 
Perse Kiewrr Sons Company ann Suatrary AssociaTEs, 
Inc., doing business as Peter Kiewit Sons Company 
Slattery Associates, Inc. (Joint Venture), 


Third Party Plaintiffs, 
agaimst 
BaysHore Concrete Propvcrs Company, 
Third Party Defendant. 


70 Civ. 2712 CBM 
cen 


Plaintiff, by its attorneys, Symmers, Fish & Warner, 


complaining of the defendants and third-party defendant, 
upon inforiaation and belief, alleges as follows: 
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Amended Complaint 


First CAUSE OF ACTION AGAINST DEFENDANTS Peter Kin- 
wiT-SLATTERY (JOINT VENTURE) 


FIRST: This is a case of admiralty and maritime juris- 
diction as hereinafter appears more fully, and is an ad- 
miralty or maritime claim within the meaning of Rule 
9(h) of the Federal Rules of Civil Procedure. 


SECOND: At all times hereinafter mentioned Ray- 
mond International Inc. was and still is a corporation 
organized and existing under the laws of the State of 
New Jersey with an office and principal place of busi- 
ness at 2 Pennsylvania Plaza, New York, New York 
10001. 


THIRD: At all times hereinafter mentioned defend- 
ants Peter Kiewit Sons’ Company and Slattery Asso- 
ciates, Inc. were and still are corporations duly organ- 
ized and existing aceording to law with an office and 
principal place of business having an address of P. O. 
Box 127, Rockaway Beach, New York, 11693, and were 
and now are engaged in and doing business as a joint 
venture for the purpose of heavy marine contracting in- 
cluding bridge building and hiring and employing ves- 
sels, craft and equipment incident thereto, under the 
name and style of Peter Kiewit Sons’ Company and Slat- 
tery Associates, Inc., doing business as Peter Kiewit- 
Slattery (Joint Venture). 


FOURTH: On or about 28 April 1970, pursuant to 
general contract dated at New York on 12 August 1968, 
a copy of which is attached hereto as Exhibit A, plain- 
tiff’s derrick barge Century was employed at the Cross 
Bay Bri7ize, Rockaway, New York and _ngaged in lifting 
for defendants a heavy reinforced prestressed concrete 
girder, T.205, from Scow #1400. 
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FIFTH: At all times herein mentioned the operation 
of the Century was under the complete direction and 
supervision of defendants. Defendants also furnished all 
special fittings, l'‘fting devices, strongbacks and slings re- 
quired for hooking on to and hoisting the various girders 
together with all labor for slinging and guiding inio 
place. At all times the Century, her standard comple- 
ment of slings and gear, was seaworthy and in good 
operating condition and her standard operating crew was 
experienced, able, careful and attentive to their duties. 


SIXTH: As the Century started to lift said girder 
T.205, the straps provided by defendants for lifting pur- 
poses, parted, causing the lifting beam to swing and 
strike heavily against the Century, causing serious dam- 
age to the Century and its fittings and equipment. 


SEVENTH: Said casualty and damage to the Century 
was due solely to the negligence of defendants in pro- 
viding inadequate and improper fittings and devices and 
in the direction of and supervision of the operation by 
defendants. 


EIGHTH: Said casualty also constituted a breach of 
both express and implied warranties of defendants that 
said girder would be in fit condition for lifting purposes 
and that all special fittings, lifting devices, strongbacks 
and slings required would be adequate and fit for the 
purpose for which they were intended to he used. By 
reason of said contract, Exhibit A hereto, defendants 
are obligated to indemnify plaintiff for the loss sustained 
by plaintiff. 


NINTH: By reason of the premises, plaintiff has suf- 
fered damages in the sum of $60,000, no part of which 
has been paid although payment thereof has been duly 
demanded. 
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SECOND CAUSE OF ACTION AGAINST THIRD-PARTY DEFEND- 
ant BaysHore Concrete Propucts Corp. (sued herein as 
Bayshore Concrete Products Company) 


TENTH: Plaintiff realleges with the same force and 
effect as if herein set forth at length the allegations of 
Paragraphs First, Second, Fourth, Fifth, Sixth and Ninth 
of this amended complaint. 


ELEVENTH: At all times hereinafter mentioned third- 
party defendant, Bayshore Concrete Products Corp., was 
and is a corporation organized and existing under the 
laws of the State of Virginia with an office and principal 
place of business at Cape Charles, Virginia. 


TWELFTH: The equipment which failed, as set forth 
in Paragraphs Fourth and Sixth hereof, had been pur- 
chased for the purpose of bridge building bv the defend- 
ants from the third-party defendant at a prior date. 


THIRTEENTH: Third-party defendant was engaged 
in the business of manufacturing and selling such prod- 
ucts as structural members of the Cross Bay Parkway 
Bridge. Said Girder T.205 and its lifting appurtenances 
were in a defective condition when sold and unreason- 
ably dangerous to the users thereof. Said defective condi- 
tion was also due to the negligence of third-party de- 


fendant and constituted a breach of its implied warranty 
of fitness for use. 


Wuererorg, plaintiff demands judgment against defend- 
ants Peter Kiewit-Slattery (Joint Venture) on the first 
cause of action in the sum of $60,000, with interest from 
28 April 1970, and judgment against third-party defend- 
ant, Bayshore Concrete Products Corp., on the second 
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cause of action in the sum of $60,000, with interest from 
28 April 1970, and the costs of this action, together with 
its attorneys’ fees. 


Dated: New York, New York 
Apr 18 1973 


SYMMERS, FISH & WARNER 
By: (Illegible) 
Member of the Firm 
Attorneys for Plaintiff 
Office and Post Office Address 
345 Park Avenue 
New York, New York 10022 
To: 
James I. Lysaght, Esq. 
Attorney for Defendant 
Third-Party Piaintiff 
Peter Kiewit-Slattery (Joint Venture) 
233 Broadway 
New York, New York 10007 


Messrs. McMahon & Lyons 


Attorneys for Third Party Defendant 
11] Broadway 


New York, New York 10006 


Exhibit A, Annexed to Amended Complaint. 


Contract between Plaintiff and Defendant Kiewit is 
reproduced, infra, as Plaintiff’s Exhibit 1. 
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Amended Answer and Third Party Complaint of 
Peter Kiewit-Slattery, etc. 


UNITED STATES DISTRICT COURT, 
SoutHerRN Districr or New York. 
{Same Tire. ] 


Defendant, Third Party Plaintiff, Peter Kiewit-Slat- 
tery (Joint Venture), sued herein as Peter Kiewit Sons 
Company and Slattery Associates, Inc., doing business 
as Peter Kiewit Sons Company-Slattery Associates, Inc. 
(Joint Venture), answering the complaint of the plaintiff 
herein, alleges, upon information and belief: 


FIRST: Denier the allegations contained in paragraphs 
of the complaint designated “First”, “Twelfth” and “Thir- 
teenth” and respectfully refers all questions of law to this 
honorable Court. 


SECOND: Denies that it has any knowledge or in- 
formation sufficient to form a belief as to the truth of 
the allegations contained in paragraph of the compiaint 
designated “Second”. 


THIRD: Denies, upon information and belief, the al- 
legations contained in paragraphs of the complaint desig- 
nated “Fifth”, “Sixth”, “Seventh”, “Eighth”, “Ninth”, 
“Fourteenth” and “Fifteenth”. 


FOURTH: Further answering and for a separate and 
complete defense, Defendant-Third Party Plaintiff, Peter 
Kiewit-Slattery (Joint Venture) alleges that any dam- 
ages that may have been suffered by the plaintiff was not 
due to any fault, neglect or want of care, or affirmative 
act or omission on the part of this Defendant-Third 
Party Plaintiff, or those for whose acts this Defendant- 
Third Party Plaintiff is responsible. That if there was 
any fault, neglect or want of care, it was that of the 
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Amended Answer and Third Party Complaint of 
Peter Kiewit-Slattery, etc. 


plaintiff and/or that of others for whose acts this defend- 
ant was not and is not responsible and cover whom it 
exercised no supervision or control. 


As AND FOR A FIRST CAUSE OF ACTION BY Peter Ktewir- 
SLatrrery (Joinyvy VENTuRE) acarnst Tuirp Parry Derenp- 
ANT, BaysHore Concrete Propucts Company, Kiewit AL- 
LEGES ALL UPON INFORMATION AND BELIEF: 


FIRST: This is a case of Admiralty and Maritime 
Jurisdiction as hereinafter appears more fully, and is an 
Admiralty or Maritime claim within the meaning of Rule 
9 (1) of the Federal Rules of Civil Procedure. 


SECOND: That at all times herein mentioned, De- 
fendants-Third Party Plaintiffs, Peter Kiewit-Slattery 
(Joint Venture), sued herein as Peter Kiewit Sons Com- 
pany and Slattery Associates, Inc., doing business as 
Peter Kiewit Sons Company-Slattery Associates, Inc. 
(Joint Venture) (hereinafter referred to as Kiewit) were 
corporations organized, existing and/or doing business 
under the laws of the Staté of New York and doing busi- 
ness as a joint venture with an address of P. O. Box 127, 
Rockaway Beach, New York. 


THIRD: That at all times herein mentioned, Bayshore 
Concrete Products Company (hereinafter referred to as 
Bayshore) was and is a corporation organized and exist- 
ing under the laws of the State of Virginia with an office 
and principal place of business at Cape Charles, Virginia. 


FOURTH: That heretofore Kiewit and Bayshore, as 
aforesaid, entered into an agreement dated March ai, 
1968 (to which agreement Kiewit begs leave to refer as 
though the same were set forth herein in its entirety ) 
wherein and whereby the said Bayshore agreed to sell 
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Amended Answer and Third Party Complaint of 
Peter Kiewit-Slattery, etc. 


and Kiewit agreed to purchase, among other things, cer- 
tain prestressed concrete girders or beams to be used 
by Kiewit in connection with the construction of Cross 
Bay Parkway Bridge, in the City and State of New York. 
(A copy of said agreement is attached hereto.) 


FIFTH: That by the terms of said agreement, the said 
Bayshore (therein referred to as the “Seller”) agreed, 
warranted and guaranteed the materials covered by said 
agreement which included said prestressed concrete gird- 
ers or beams, their straps and/or lifting hooks which 
constituted an integral part thereof, as aforesaid, and 
warranted expressly and/or impliedly that suid pre- 
stressed concrete girders or beams and their straps and 
lifting hooks were of merchantable quality and were rea- 
sonably fit for the purposes for which they were intended. 


SIXTH: That pursuant to the terms of said agreement, 
the said Bayshore agreed further to indemnify Kiewit 
against, and save them harmless from any and all claims, 
suits or liability, loss, damage costs, expenses and attor- 
neys fees suffered or incurred on account of any act or 
omission of the said Bayshore, its officers, agents, em- 
ployees or servants. 


SEVENTH: That thereafter and prior to April 28, 
1970, this Defendant-Third Party Plaintiff, Kiewit, 
ertered into an agreement with the plaintiff herein, Ray- 
mond International, Inc., hereafter referred to as Ray- 
mond, to which agreement Kiewit begs leave to refer as 
though the same were set forth herein at length, wherein 
and whereby, said Raymond, among other things agreed 
to furnish the hoisting services of Raymond’s floating “A” 
Frame Derrick Century, to place and land prestressed 
concrete girders or beams, in connection with the work 
being done by Kiewit in the construction of the said 
Cross Bay Parkway Bridge, as aforesaid. 
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KIGHTH: That on or about the 28th day of April 
1970 the plaintiff, Raymond International, Inc. was en- 
gaged in lifting for Defendant-Third Party Plaintiff, ixie- 
wit, one of said prestressed concrete girders known and 
designated as a heavy reinforced prestressed concrete 
girder, T 205 from a certain Scow #1400 by means of 
plaintiffs derrick barge Century, in connection with work 
being performed by Kiewit on the Cross Bay Parkway 
Bridge, as aforesaid. 


NINTH: That on or about the 28th day of April 
1970, as the said derrick barge Century started to lift 
said girder T 205, the straps and/or lifting hooks, which 
constituted an integral part of said girder for lifting pur- 
poses, parted, causing the lifting beam of said derrick 
barge to swing and strike heavily against the Century, 
allegedly causing damage to said derrick barge and its 
fittings and equipment and thereby impeding and delay- 
ing the progress of the work being done, by this Defend- 
ant-Third Party Plaintiff, Kiewit, in connection with the 
construction of the aforesu.d Cross Bay Parkway Bridge. 


TENTH: That as a result of the aforesaid casualty, 
the work being performed by this Defendant-Third Party 
Plaintiff, Kiewit was thereby impeded, and Kiewit was 
required to and did expend additional time, effort and 
money in order to complete the work which it was per- 
forming in connection with the construction of said Cross 
Bay Parkway Bridge, as aforesaid. 


ELEVENTH: That the aforesaid casualty and conse- 
quent loss or losses were caused wholly and solely by 
reason of the negligence of the Third Party Defendant, 
Bayshore in, among other things, providing inadequate 
and improper fittings and devises in said prestressed con- 
crete girders or beams and in being otherwise careless 
and negligent in the premises. 


l5a 


Amended Answer and Third Party Complaint of 
Peter Kiewit-Slattery, etc. 


TWELFTH: That said casualty and consequent dain- 
ages were caused solely by the negligence of the Third 
Party Defendant, Bayshore, without any negligence on 
the part of Kiewit contributing thereto. 


THIRTEENTH: That by reason thereof, Kiewit was 
damaged in the sum of Forty Thousand ($40,000.00) dol- 
lars. 


AS AND FOR A SECOND CAUSE OF ACTION BY PetTeR KiEwrr- 
Suatrery (Jornt VENTURE), AS AFORESAID AGAINST THIRD 
Party DerenpANnT, 3AYSHORE CoNcRETE Propucts Company, 
KIEWIT ALLEGES ALL UPON INFORMATION AND BELIEF: 


FOURTEENTH: Defendant-Third Party Plaintiff, Kie- 
wit, repeats, realleges and reaffirms each and every alle- 
gation contained in paragraphs of this Third Party Com- 
plaint designated “First” through “Thirteenth” with the 
same force and effect as though the same were more fully 
set forth herein at length. 


FIFTEENTH: That the aforesaid exsualty and conse- 
quent loss or losses were caused wholly and solely by rea- 
son of the breach of the terms of the contract between 
Kiewit and Bayshore and breach of warranties, express 
and/or implied, by said Third Party Defendant, Bay- 
shore. 


SIXTEENTH: That by reason thereof, Kiewit was 
damaged in the sum of Forty Thousand ($40,000.00). 


l6a 


Amended Answer and Third Party Complaint of 
Peter K -wit-Slattery, etc. 


AS AND FOR A THIRD CAUSE OF ACTION AND AS A 7 HIRD 
PARTY ACTION FOR INDEMNIFICATION bY Peter Kiey t1-Siat- 
TERY (Jotnt VENTURE) AS AFORESAID, AGAINST TuirD Party 
Derenpant, BaysHore Concrete Propucts Comrany, Kir- 
WIT ALLEGES UPON INFORMATION AND BELIEF: 


SEVENTEENTH: Defendant-Third Party Plaintiff, 
Kiewit, repeats, realleges and reaffirms each and every 
allegation contained in paragraphs of this Third Party 
Complaint designated “First” through “Thirteenth” with 
the same force and effect as though the same were more 
fully set forth herein at length. 


EIGHTEENTH: That attached hereto is a copy of the 
complaint in the action by “Raymond” against “Kiewit” 
in which said “Raymond” alleges a certain cause or 
causes of action against this Defendant-Third Party Plain- 
tiff, “Kiewit”. 

NINETEENTH: That in said complaint, to which 
“Kiewit” begs leave to refer in its entirety, the said 
plaintiff therein, Raymond, alleges, in substance, that it 
sustained damages on or about the 28th day of April 
1970 when its derrick barge Century started to lift a 
certain girder or beam known as a heavy reinforced pre- 
stressed concrete girder, T 205, as hereinbefore referred 
to and described, from Seow No. 1400, the straps and/or 
lifting devises or hooks, which constituted an integral 
part of said girder for lifting purposes, parted, causing 
the lifting beam of said derrick barge to swing and strike 
heavily against the said Century, allegedly causing dam- 
age to said derrick barge and its fittings and equipment 
in the amount of $60,000.00. 


TWENTIETH: That this Defendant-Third Party 
Plaintiff, “Kiewit” denies that it was negligent and denies 


that it breached any agreement with or duty owing to the 
plaintiff, “Raymond”, 
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Peter Kiewit-Slattery, etc. 


TWENTY-FIRST: That if said plaintiff sustained 
damages as alleged in its complaint through negligence 
other than its own and if the plaintiff should recover any 
judgment against Kiewit, then such damages and such re- 
covery will have been brought about by reason of the 
primary and active negligence of the Third Party De- 
fendant, Bayshore, no active negligence on the part of 
Kiewit having contributed to said accident, and Kiewit 
will be entitled to recover over from Bayshore the full 
amount of any judgment which may be recovered against 
it by plaintiff in this action in the amount of $60,000.00 
together with costs, disbursements and counsel fees. 


As AND FOR A FOURTH CAUSE OF ACTION AND AS A TH'RD 
PARTY ACTION FOR INDEMNIFICATION BY PETER Kiewit-Siat- 
TERY (Jomnt VENTURE) AS AFORESAID, AGAINST THIRD Parry 
DerenpANT, BaysHoreE Concrete Propucts Company, Kig- 
WIT ALLEGES UPON INFORMATION AND BELIEF: 


TWENTY-SECOND: Defendant-Third Party Plaintiff 
Kiewit, repeats, realleges and reaffirms each and every al- 
legation contained in paragraphs of this Third Party 
Complaint designated “First” through “Twentieth” with 
the same force and effect as though the same were more 
fully set forth herein at length. 


TWENTY-THIRD: That if said plaintiff sustained 
damages as alleged in its complaint and if the plaintiff 
should recover any judgment against Kiewit, then such 
damages and such recovery will have been brought about 
by reason of the breach of the terms of the contract be- 
tween Kiewit and Bayshore and breach of warranties, 
express and/or implied by said Bayshore and by reason 
thereof and by the terms of said agreement, to which 
Kiewit begs leave to refer as though the same were set 
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Foregoing Answer 


forth herein in its entirety, Kiewit will be entitled to re- 
cover over from Bayshore the full amount of any judg- 
ment which may be recovered against it by the plaintiff 
in this action in the amount of $60,000.00 together with 
costs, disbvrsements and counsel fees. 


TWENTY-FOURTH: That all and singular the prem- 
ises are true and within the Admiralty and Maritime 
jurisdiction of the United States and of this Honorable 
Court. 


Wuererore, Defendant-Third Party Plaintiff, Kiewit, 
demands judgment against Third Party Defendant, Bay- 
shore, on its first cause of action in the sum of $40,000.00 ; 
on its second eause of action $40,000.00; together with 
interest, costs snd disbursements; and farther demands 
judgment dismissing the complaint of the plaintiff, Ray- 
mond International, Inc. with costs and disbursements, 
and, if the plaintiff shall recover judgment against Kie- 
wit, then Kiewit demands judgment over and against the 
third party defendant, Bayshore, in like amount together 
with costs, disbursements, and counsel fees. 


8/ JAMES I. LYSAGHT 
Attorney for Defendant-Third 
Party Plaintiff 
233 Broadway 
New York, New York 
Room 1069 
WO 2 3050 


Agreement Between Bayshore and Kiewit. Annexed to 
Foregoi.g Answer. 


(Reproduced, infra, as Plaintiff’s Exhibit 2.) 


19a 
Answer of Defendant Bayshore to Complaint. 
UNITED STATES DISTRICT COURT, 
SourHern District or New Yorks. 
{Samg Trtie.] 


Third Party Defendant, Bayshore Concrete Products 
Corp., sued herein as Bayshore Concrete Products Com- 
pany, by its attorneys, McMahon & Lyons, as and for its 
answer to the Complaint of the plaintiff, alleges: 


1. Denies any knowledge or information sufficient to 
form a belief as to each and every allegation contained 
in Paragraph “First” of the complaint, and respectfally 
refers all questions of law to the Honorable Court. 


2. Denies any knowledge or information sufficient to 
form a belief as to each and every allegation contained 
in Paragraphs “Second”, “Fourth”, “Sixth” and “Fifth” 
of the complaint. 


3. Denies each and every allegation contained in Para- 
graph “Ninth” of the complaint. 


4. Denies each and every allegation contained in Para- 
graph “Thirteenth” of the complaint. 


AS AND FOR A SEPARATE DEFENSE AGAINST THE PLAINTIFF, 
Raymond INTERNATIONAL Inc. THE Tuirp Parry Drrenp- 
ANT, BaysHorE Concrete Propucts Corp., ALLEGES: 


5. That any damages that may have been suffered by 
the plaintiff was not due to any fault, neglect or want of 
care, or affirmative act or omission on the part of this 
Third Party Defendant, or those for whose acts this 
Third Party Defendant is responsible. 
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6. That if there was any fault, neglect or want of care, 
it was that of the plaintiff and/or that of others for 
whose acts this Third Party Defendant was not and is 
not responsible and over whom it exercised no super- 
vision or control. 


Wuererorg, the Third Party Defendant, Bayshore Con- 
erete Products Corp., demands judgment dismissing the 
complaint of the plaintiff herein together with the costs 
and disbursements of this action. 


Dated: New York, New York 
April 27, 1973 


McMAHON & LYONS 
Attorneys for Third Party De- 
fendant Bayshore Concrete 
Products Corp. 
P. O. and Office Address 
111 Broadway 
New York, New York 10006 
(212) 233-6500 
By: Franx A. Lyons 


Member of Firm 
To: 


Symmers, Fish & Warner, Esgqz., 
Attorneys for Plaintiff 
345 Park Avenue 
New York, New York 10022 


James I. Lysaght, Esq. 
Attorney for Defendant, Third 
Party Plaintiff 
Peter Kiewit-Slattery (Joint Venture) 
233 Broadway 
New York, New York 10007 
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UNITED STATES DISTRICT COURT, 
SovutHern District or New York. 
[Same Titi. ] 


Third-Party Defendant, Bayshore Concrete Products 
Corp., sued herein as Bayshore Concrete Products Com- 
pany, by its Attorneys, McMahon & Lyons, as and for 
its answer to Third-Party Complaint, alleges: 


1. Denies any knowledge or information sufficient to 
form a belief as to each and every allegation contained in 
Paragraph designated “First” of the complaint, and re- 
spectfully refers all questions of law to the Honorable 
Court. 


2. Denies any knowledge or information suificient to 
form a belief as to each and every allegation contained 
in Paragraph “Second” of the complaint. 


3. Upon information and belief denies each and every 
allegation contained in Paragraphs “Fourth”, “Fifth”, 
and “Seventh” of the complaint. 


4. Denies each and every allegation contained in Para- 
graph “Sixth” of the Third-Party Complaint. 


AS AND FOR A FIRST SEPARATE AND COMPLETE DEFENSE TO 
THE THIRD Party CoMpLAINT THE THIRD Party DEFENDANT 
ALLEGES UPON INFORMATION AND BELIEF: 


5. The negligence of the Third Party Plaintiff, Peter 
Kiewit-Slattery caused/or contributed to the alleged ac- 
cident and the ensuing claimed injuries to themselves 
and/or the plaintiff, Raymond International Inc., in that 
it failed to use due diligence and safety in the careful 
handling and control of the then existing structural 
member furnished by the defendant; it failed to have 
proper, safe and adequate equipment to handle said 
structural member; and, it failed to use due diligence in 


— 
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the safe-keeping of said member which was the primary 
and/or contributing cause of the accident as alleged by 
the plaintiff and was otherwise careless in the premises. 


AS AND FOR A SECOND SEPARATE AND COMPLETE DEFENSE 
TO THE THirp Party CompLarnt THE THIRD Party DEFEND- 
ANT ALLEGES: 


6. That Third Party Plaintiff entered into a written 
eontract with the Third Party Defendant dated May 8, 
1968 to purchase certain structural members for the Cross 
Bay Parkway Bridge. 


7. That pursuant to the terms of said contract it was 
agreed that Third Party Defendant was relieved of any 
liability with regard to said structural members upon 
delivery at its dock to the Third Party Plaintiff. 


8. That pursuant to the terms of the aforesaid contract 
upon delivery to the Third Party Plaintiff it assumed all 
responsibility for damages arising thereafter in the trans- 
porting or handling of the aforesaid structural members. 


9. That pursuant to the contract Third Party Plaintiff 
assumed all liability arising from the damages as com- 
plained of by the plaintiff, Raymond International, Ine. 


Wuererore, Third Party Defendant, Bayshore Con- 
erete Products Corp., sued herein as Bayshore Concrete 
Products Company, demands judgment dismissing the 
complaint, together with the costs and disbursements of 
this action. 


McMAHON & LYONS 
By: Frank A. Lyons 
Attorneys for Third Party Defendant, Bay 
Shore Concrete Products Corp., sued 
herein as Bayshore Concrete Products 
Company 
Office & P. O. Address 
111 Broadway 
New York, New York 10006 
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UNITED STATES DISTRICT COURT, 
SoutHern District or New York. 
{Same Trte.] 


The parties to this action or their attorneys having ap- 
peared before the court, Magistrate Martin D. Jacobs, at 
a pre-trial conference on 1 February 1974 pursuant to 
Rule of Civil Procedure 16, the following action was 
taken : 


1. It is ordered that the following amendments to the 
pleadings are allowed: none. 


2. The parties agreed that the trial of this action shall 
be based upon the pleadings as amended, except that 
the following issues raised by the pleadings are 
abandoned: none. 


3. The parties stipulated the followings facts: 


At all times hereinafter mentioned, plaintiff, Raymond 
International Inc., (hereinafter referred to as Raymond) 
was and still is a corporation organized and existing 
under the laws of the state of New Jersey with an office 
and principal place of business at 2 Pennsylvania Plaza, 
New York, New York 10001 and was the owner and oper- 
ator of the derrick barge Century. 

At all times hereinafter mentioned, Defendants-Third 
Party Plaintiffs, Peter Kiewit-Slattery (Joint Venture), 
sued herein as Peter Kiewit Sons Company and Slattery 
Associates, Inc., doing business as Peter Kiewit Sons 
Company-Slattery Associates, Inc. (Joint Venture) (here- 
inafter referred to as Kiewit) were and still are corpora- 
tions organized, existing and/or doing business under 
the laws of the State of New York and doing business as 
a joint venture with an address at P.O. Box 127, Rock- 
away Beach, New York. 


q 
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At all times hereinafter mentioned Bayshere Concrete 
Products Company, (hereinafter referred to as Bayshore) 
was and is a corporation organized and existing under 
the laws of the State of Virginia with an office and princi- 
pal place of business at Cape Charles, Virginia. 

The Barge Century is an A-frame derrick barge of 
1289 gross tons; length 165 feet; beam 66 feet; and depth 
of hold 18 feet (all molded); built in 1965 of steel at 
Orange, Texas. 


4. The contentions of the parties are as follows: 


I 


Raymond contends as respects wit that the casualty 
resulted from the negligence of Kiewit in providing in- 
adequate and improper fittings and devices and in di- 
rection of and s~»ervision of the operation. Raymond 
further contends that the casualty constituted a breach 
of both express and implied warranties of Kiewit and that 
by reason of contract Kiewit is obliged to indemnify 
Raymond for the loss sustained. As to Bayshore, Ray- 
mond contends that the equipment that failed had been 
purchased by Kiewit for the purpose of bridge building, 
that Bayshore was engaged in the business of manufac- 
turing and selling such products as structural members for 
bridges and that said girder and its lifting appliances 
were in a defective condition when sold and unreasonably 
dangerous to the users thereof. Raymond further ccn- 
tends that said defective condition was also due to the 
negligence of Bayshore and constituted a breach of its im- 
plied warrenty of fitness for use. 


A. 


C. 
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II 


Kiewit contends: 


(1) As to issues raised in plaintiff’s complaint. 


Assuming the damages of the plaintiff may be 
proven; they were brought about by the fault, neg- 
lect, and want of care, and/or affirmative acts and/or 
omissions of the plaintiff and/or the third party de- 
fendant. 


. The operations of the derrick barge Century were 


being carried out by the complement or crew of the 
Century as provided by plaintiff. 


Plaintiff was to have provided a competent sufficient 
complement to operate said derrick barge Century, 
together with all necessary appurtenances. 


. Any damages sustained by plaintiff were caused by 


the fault, neglect, want of care, affirmative acts and 
omissions of the complement and crew provided by 
plaintiff. 


(2) Contention as to third party defendant re causes 
of action in the third party complaint designated “third” 


C. 


and “fourth”. 


A. 


At all times relevant thereto, there was in full force 
and effect a contract between defendant-third party 
plaintiff Kiewit and third party defendant Bayshore. 


. The third party defendant breached the terms of 


said contract by virtue of supplying a girder (T-205) 
which was not reasonably fit for the purposes for 
which it was intended. 


Third party defendant is bound to indemnify and 
hold harmless the defendant-third party plaintiff 
from any resultant, consequential, and incidenta! 
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damages to defendant-third party plaintiff flowing 
from the incidents giving rise to this lawsuit. 


. Defendant third party plaintiff believes it is en- 


titled to coverage as an additional insured under a 
policy of insurance issued to third party defendant 
and/or plaintiff. 


(3) Contention as to third party defendant re causes 
of action in the third party complaint designated “first” 
and “second”. 


A. 


C. 


D. 


Owing to the casualty involved herein, the defendant- 
third party plaintiff was required to and did expend 
additional time, effort, manpower, and money to 
complete the work in progress. 


. Said less or losses were caused by reason of the 


failure of the third party defendant to properly and 
completely perform the terms of any and all con- 
tracts in force between these parties. 


Defendant third party plaintiff was damaged to the 
extent of $40,000.00 plus costs, disbursements, in- 
terest and litigation expenses, including counsel fees 
by the tortious acts and omissions of the third party 
defendant. 


The damages sustained were brought about by the 
negligence and/or breach of contract of third party 
defendant. 


il 


Bayshore Concrete Products Corp. coniends it did not 
breach its contract with Peter Kiewit or any warranties 
expressed or implied. It further contends that the proxi- 
mate cause of the occurrence was the improper handling 
of the concrete grider and the negligence of the plaintiffs 
and third party plaintiff. That the damages alleged bv 


re mare rear 
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the plaintiff and third party plaintiff were not proxi- 
mately caused by any breach of contract or negligence 
of Bayshore. 


5. 


The exhibits which each party expects to offer at 


the trial are: 


Plaintiff's Exhibits 


. Contract of 12 August, 1968 between Raymond and 


Kiewit. 


. Contract of 21 March, 1968 between Kiewit and Bay- 


shore. 


. Report of Captain of the Century 
. Survey report A. Holm-Andersen “Case no. 5903” 


dated 20 May 1970. 


. Raymond’s repair vouchers 
. Photographs taken by the several parties 
. Investigation records of Kiewit 


. Plaintiff also intends to rely upon material offered 


in evidence by the other parties. 


Kieutt’s Exhibits 


. Any exhibits proffered by any party. 


All relevant contracts, riders underlying correspond- 
ence, blueprints, specifications, ete. 


. Any inspection reports and surveys; whether taken 


or secured by any party to this action, their repre- 
sentatives, governmental authorities, or others. 


. Repair invoices 


5. Photos of the subjects of this litigation. 


. Investigation reports and surnames of the parties to 


this litigation. 
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7. Reports of experts. 


8. Relevant policies of insurance. 


9. The defendant third party plaintiff reserves the 
right to amend this pre trial order to include further 
exhibits. 


Bayshore’s Exhibits 


Defendant will furnish the other parties with a list of 
its exhibits within 10 days from the date hereof. 

Should any party hereafter decide to offer additional 
exhibits, prompt notice of that fact shall be given to the 
other parties and to the Court. Such notice shall set 
forth the reason why the exhibit was not heretofore 
identified. 


6. The parties have not agreed to limit the number of 
expert witnesses. Each party will furnish to the other 
parties at least one week before trial the names, addresses, 
and specialties of the expert witnesses it intends to call. 


7. Raymond seeks recovery of its repair costs of ap- 
proximately $35,000 from either Kiewit or Bayshore or 
both, together with interest and costs. 

Kiewit seeks indemnity from Bayshore for any sum for 
which it may be adjudged liable to Raymond together 
with interest, costs and attorneys fees and also seeks re- 
covery from Bayshore of the sum of $40,000 by reason of 
additional time, effort and money it was required to ex- 
pend to complete the work it was performing in connec- 
tion with the construction of said Cross Bay Parkway 
together with interest and costs. 


8. The parties also agreed on the following matters: 
None. 


9. The issues to be tried are formulated by the Court as 
follows: 


(a) 


(b) 


(c) 


(d) 
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Whether there was any negligence or breach of 
warranty or contract on the part of Kiewit which 
caused contact between the lifting beam and the 
Century. 


Whether in any event Kiewit is obligated to in- 
demnify Raymond for the loss which Raymond has 
sustained. 


Whether Bayshore is liable by reason of negligence 
or strict products liability obligation to indemnify 
Raymond for the loss which Raymond sustained. 


Whether Bayshore is liable by reason of negligence 
or contract to indemnify Kiewit for any sums for 
which Kiewit may be adjudged liable to Raymond 
and whether Bayshore is liable to Kiewit for any 
other loss which Kiewit may have sustained as 
alleged in its third party complaint. 


What is the amount of damage or loss sustained by 
Raymond. 


What is the amount of damage or loss sustained by 
Kiewit. 


Dated: New York, New York 


Feb. 1, 1974 
So Ordered: 


M. D. J. 
U. 8. D. J. 


Consented To: 


Symmers, Fish & Warner 
Frederick Fish 


Attorneys for Plaintiff 


James I. Lysaght, 
Attorney for Defendants, Third-Party Plaintiffs 


Segan, Culhane, Nemerov & Geen, P.C. 
by Stanley Geen 


Attorneys for Third-Party Defendant 
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BEFORE: 


HON. CONSTANCE BAKER MOTLEY, 


Ss ££ 8 


District Turclere 


Symmers, Fish & W 
Attorneys for 
Frederick Fish, E 


James IT. bysaght, 
Netornay tor 


Seqan, Culhane, N 
Attorneys for 
Stanley Geen, Esq 


arner, Esq@s. 
Plaintift? 
Sq., Of Counsel) 


ES. , 
“hird Varty Plaintiffs 


emerov & Geen, ESQS., 
Third Party Defendant 
~, of Counsel 


(Case called. All sides answered "“ready,") 

THE COURT: The Court will require an opening 
statement from all the parties. and at the close of your 
opening statement the Court will receive your documents in 
evidence and hear any objections there might be so tnat we 
don't interrunt the testimony of witnesses for the receipt 
of documents. 

You can make an opening statement which would 
include a succinct statement of what each witness wil] 
testify to, and then, as I have said, at the close of your 
statement we will receive your documents and hear any 
ohjections, if any. 


The plaintif£ will nroceed.. 


FISH: May it please the Court, on 28 April 


L970.’ che de dantKiewit -- the defendant whom T shall 


refer to as Kiewit herein -- was engaged in construction 


and erection of the Cross Bay Bridge in Jamaica Bay, New 
York. 

The work included procuring, erecting, placing 
in position, a larae number of pracast .conerecte structural 
members. Certain of those members were called beams, 
and it is a T beam that we are concerned with in this 


case. 


his concrete T beam was eight fect high, was 
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plaintiff, and it was used to lift these beams from scows 
which had been placed alongside the Century and then 

move them into nosition on: the bridae structure that was 
being erected and placed them there. 

Plaintiff Raymond furnished the onerating crew 
for the derrick. The actual work of hooking un these heams 
to the derricks falls was nerformed under the direction 
and supervision of defendant Kiewit. 

Kiewit actually hooked the beams onto the 
derrick's falis. Now, this hookun included a gigantic 
steel beam which is ahout as long as these concrete beams, 
which had arms vrojecting from either end, and those arms 
were movable hack and forth along the steel beam to adjust 


to different sizes of concrete beams that were to be 


MN 3 

130 feet long, was two feet thick at the bottom, and — 

weighed 139 tons. ; : 
The derrick harge Century is owned by the 


lifted, and this steel beam was in turn hooked onto the 


which, incidentally, was furnished hy Kiewit, over the 
concrete beam to he lifted, with these projecting arms 
adjusted so that they came down over certain wire lcons 


derrick's falls. 
The procedure was to swing this lifting hean, 

' 
which had heen cast into the concrete heam for lifting | 


Sm em 
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purposes, so that the steel girder was brought down into 
place over these, was connected to those lifting loons in 
the concrete beam, 

Then strain was taken on the falls not to 
actually lift but to tighten everything un. Then the 
concrete heams, which rested in a form of cradle on the 
scow, were loosened from the cradle. 

As I understand it, there was no lashing over 
the ton of the concrete beams, the? were simply set down 
into wedge shaned forms in the supportina cirders, and 


there was wooden sheathing Or naddinga in there, and that 


was clamned tight, so it was necessary, or they did in any 


event, loosen un that clamping. 

Then the siqnal was. given by mv first witness 
to the captiin of the derrick. He Said, “Cantain, it's 
all yours." 

That means it was in order for the cantain to 
give his lifting engineer the siqnal to lift, and we don't 
need to go into.the further placement of the heam, hecause 
the casualty in question hannened at this neriod that I have 
been describing to your Honor, when the lifts commenced on 
this particular beam. 

Now, those lifting loons were two loops at each 


end of the concrete beam, and they had hecn imbedded in the 


MD ag 
beam by the manufacturer who is the third narty defendant, 
and they were manufactured down at Cape Charles, Virginia; 
they were placed on these same scows, towed.un to Jamaica 
Bay; and then transferred hy our derrick te the bridade. 
That was the procedure. 

I think about 290 of these beams had been 
placed in a considerable period of time, and the job was 
nearing its end, when the concrete beam in question, which 
was numbered 2205 was placed in nosition for lifting to 
the bridge. 

My first witness, Mr. Whelan, is the mate of 
the derrick, and his job was to go out ah the scow and make 
sure that everything in connection with the hookun and 
release of the heam was in order. And when it was in 
order, then he would so notify the captain. 

I believe that there as also a sidnalman 
from the defendant who also aave the sianal to the. cantain. 

The captain would not act until he got the 
Clearance from his own mate. Now, in this case the 
testimony will be that everything went perfectly according 
to routine. Another beam had been taken off this barge 
and placed on the bridge, then the derrick came back into 
position to lift this particular beam, the hookup was made, 


s 
Mr. Wehlan will testify that he checked the entire procedure, 
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that the beam was free and ready for lifting, he told the 
captain it's all yours, the captain placed an additional 
strain on the beam to lift it. 

Now, there is some doubt as to whether the 
beam &ctually was lifted off its bed. Mr. Wehlan did not 
see that, he is convinced that the beam actually did not 
rise. 

I have other information, I think from one of 
defendants' witnesses, that maybe it came up a little. 

In any event, what happened was, suddenly the steel lifting 
loops on the beam broke at one end, then they broke, or 
pulled out of the concrete on the other end . 

The barge with this strain on her falls, the 
derrick barge, was lifted over comnae the scow to a 
considerable degree, and when this strain was released 
by the breaking of the loops the derrick righted itself, 
and that caused this steel lifting beam to swing in against 
the superstructure aft of the derrick and to damage it. 

My other witness, Mr. Freelund, was an official 
of plaintiff, he came to the scene as soon as he could 
having been notified by telephone in the matter of an 
hour or two. He arranged for surveys to be made by all 
parties interested. They were made the next day. 


The necessary repairs were determined, 
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temporary repairs were made on the spot within one or two 
days so that the derrick could complete the particular 
Operation that she was working on. 

In other words, lifting all the material 
that was ready at that time for her to lift. She was 
then towed away to the repair yard and permanent repairs 
were made. The cost of the temporary repairs and the 
permanent repairs, as I recall it without checking the 
Papers, is $30,200. 

In the preliminary papers that I submitted, I 
made an additional claim for tug hire, but on further 
digging into the records I found that -1@ derrick would 
have been returned to Staten Island in any event as part 
of the contract, and that at a later time she would have 
been towed back. So, temporary repairs having been made 
I came to the conclusion that it was not proper to claim 
that towage, and I do not have the precise figures for 


towage from Staten Island Yard to the shipyard and back, 


so I have eliminated the towage from my claim. It is 


just the actual cost of repairs. 

Mr. Freelund, whom I have mentioned, is a 
former official of the company, will testify as to the 
nature of the repairs and the costs thereof. That will 


be the plaintiff's case, your Honor. 


THE COURT: NO objection? 


ee — 
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2 THE COURT: All right. Now we will receive 
3 your exhibits. Did you furnish a list of your exhibits 
4 to the Court? 
5 MR. pati, I have, your Honor. I submitted 
6 that a week ago. 
7 | THE COURT: All right, let me see if I can 
8 find it in this file. 
9 MR. FISH: I have an additional list here. 
10 THE COURT: Here it is. I have found a€. 
ll | All right, your first exhibit is a contract 
12 between the plaintiff and the defendant Peter Kiewit. 
13 | MR. PISH: I offer that in evidence, your Honor. 
14 | I think there is no dispute in this, it is agreed, 
15 | THE COURT: Is there any objection to that? 3 
16 MR. LYSAGHT: No objection, your Honor. 
y MR. GEEN: No objection. 
18 | THE COURT: Let it be received. 
19 | (Plaintiff's Exhibit 1 received in evidence.) 
20 THE COURT: Next one. 
21 MR. PISH: Next one is th contract between 
a2 the defendant ‘and the third Party defendant. Again, that 
23 has been produced by all parties in this case, and there 
aA is no dispute as to that. ! 
u 


GEEN: No objection. 

LYSAGHT: No objection, your Honor. 

COURT: It will be received. 

(Plaintiff's Exhibit 2 received in Evidence.) 

MR. FISH: The third is a damage report submitte 

by the mastec of the derrick barge, Mr. Freelund will 
testify that that report was made in the ordinary and 
usual course of business. It is a business record. I will 
identify it further through Mr. Freelund. You ne got 
copies of everything I have here. (Handing). 
« 


MR. LYSAGHT: With your Honor's permission, 


may we both look at this at the same time? 


THE COURT: Ali right, He says you bo th have 


copies, 

MR. GEEN: I wasn't given a copy. 

MR. FISH: It was produced at discovery 
proceedings and copies were sent to both of you. For 
Honor's convenience, I should have filed it before; 1 
thought of it in the -- when I was putting these things 
together to Seti tele down this morning. I will be glad 
to furnish you with a typewritten copy of this which may 
be a little bit more legible than the actual document. 


THE COURT: All right. Let's see what the 


objections are, if any. 


2 MR. LYSAGHT: No objection, your Honor, 


3 MR. GEEN: No objection. { 
4 THE COURT: All right. Received, , 
5 (Plaintiff's Exhibit 3 received in icc ican) 

6 || MR. FISH: Exhibit 4 consists of two colored | 

7 photographs of the broken lifting loops. One shows the | 

8 } lifting loops at one end, one at the other. | 

9 I have marked these two photographs on the ! 
10 | back "A" and "B". I offer these as one exhibit. My 

11 | witnesses will testify that that is a fair representation , 
12 of what they saw on the beam after the accident. 

13 | THE COURT: Well, they will ‘be marked here 

14 as Plaintiff's Exhibit No. 4. Two of them together. | 
15 MR. FISH: Yes, your Honor, I have put them | 5 
16 | in an envelope. 

17 THE COURT: All right. Is there any objection? 

18 ! MR. LYSAGHT: No objection, your Honor. 

19 MR. GEEN: No objection. 

20 THE COURT: Received. 

21 (Plaintiff's Exhibit 4 received in evidence.) | 

22 MR. FISH: Plaintiff's Exhibit 5 is a survey ; 
2 report of "A". Holm Andersen, acting by — W. Wolfe. { 
24 Mr. Wolfe was the surveyor called in by the plaintiff. | 
25 


This is a record of the survey that was held, 
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it shows the people that were in attendance, the damage 
found, the repairs recommended and the figures agreed 
with the shipyard. 

Attached to it as part of the report is the 
preliminary draft of Survey which was signed by Mr. 
Freelund. That will be identified further by Mr. Freelund, 
but he will confirm all Statements of fact made therein. 

MR. GEEN: To this I object, your Honor. The 
best evidence will be the testimony of the witness and 


his opinion as to the damage and reasonable coarse of 


repair, and not the report. 


THE COURT: Do you have any objection? 


ee 
MR. LYSAGHT: Well, your Honor, I would have 


no objection if it were marked for identification to 


refresh the witness! recollection. 
* 


MR. GEEN: He is offering it in evidence. 


2 


I am sorry, was that offered in evidence? 

THE COURT: Yes. 

MR. FISH: Yes, I said I offer it in evidence, 
I do not press the offer at this time if you object to it. 


MR. GEEN: Thank you. I do, 


THE COURT: All right, the claim being that 
the witness will testify and therefore his report is 


unnecessary; is that it? 


MR. FISH: This is a record of the details 
used to refresh his recollection. 

THE COURT: All right. Let it be marked 
then for identification. 

(Plaintiff's Exhibit 5 marked for 

identification.) 

MR. FISH: Exhibit 6, the company's copies of 
paid invoices of the shipyard for the temporary repair 


and for the permanent repairs. ‘The permanent repairs 


being stated-to have been made in accordance with the 
specifications in Exhibit 5. 
THE COURT: Is there an objection to the 


Defendant's Exhibit No. 6, the invoices? 


MR. LYSAGHT: Well, your Honor, if we may, 


could we have that marked for identification, too, so 
that the witness can identify it, then we could -- 


THE COURT: All right. 


(Plaintiff's Exhibit 6 marked for 
identification.) 
MR. FISH: I have not discussed the law of 
the case in my opening. I assume that -- 


THE COURT: Well, yes, we will take that at 


FISH: That is Plainticf's preliminary 


emsr 
presentation, your Honor. 

THE COURT: All right. Mr. Lysaght. 

MR. LYSAGHT: With your Honor's permission, 
I would be repeating, and I don't wish to repeat, much 
of what Mr. Fish has stated. My client, Peter Kiewit - 
Slattery, had retained the services of the barge, Century, 
to lift certain beams and place them on the Cross Bay 
Bridge which was under construction. We purchased these 
beams, ma'am, from the third party defendant who is also 
a defencant, because the plaintiff amended their complaint 
to include them as a defendant. We purchased them from 


Bay Shore, which was situated down in Cape Charles, 


Virginia. 


These beams in question as described by kr. 


Fish contain certain devices. They were transported 
up to New York by scow. At the time this particular 
incident happened, on April 21, 1970, and may I repeat, 
your Honor, the beams were purchased pursuant to a 
contract which had been introduced into evidence, I 
believe, as Plaintiff's Exhibit No. 2, between my client, 
Peter Kiewit - Slattery and Bayshore. 

As I state, your Honor, the beams were brought 
up to New York. At the time of the incident in question 


there were two of what I would call vessels. One was 
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did damage to the barge Century. 
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2 |i the derrick Century which contained a large lifting 

3 device which woul! lift these beams off the scow in “ 

4 question. 

5 | THE COURT: That was ownel by the plaintiff; 

6 is that it? | 

7 | MR. LYSAGHT: All by the plaintiff, yes. | : 
ei. | I can't disagree with what Mr. Fish stated. The Century | 

9 | was manned by the personnel of Raymond, and they had | 

10 | a mate on the scow and my client em>loyed a Mr. Jess E. | 

ll | Comer who will be here to testify - ogether with certain : 
12 | iron workers. ae | 

13 | The lifting device aie? ae a4 large beam | 

14 | with members which were locked is .o thez- 28s, and as | 

15 | Mr. Fish stated, I believe some 200 or 300, I forget j 
16 | the exact number of beams, had been successfully lifted 

17 by this particular barge, and then transported up to the 

18 . bridge, placed in position and returne ‘ 

19 | At the time this accident -ccurred, as Mr. 

20 Fish stated, the hooks were placed j’ position and 
21 i Strain was placed on them, and suddenly one of these 

22 | I*s, or lifting devices on the beam which was to be 

2 | lifted broke causing consequent stress and a separation 5 
2A } of the lifting device which in turn swung back and it 

| 
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“ The position of my client is this, your Honor: 

3 That we purchased these beams from Bayshore, the third 

4 party defendant, which in turn had them manufactv: 

5 and the lifting devices placed, and initially we uenied 

6 the allegations of the plaintiff's con..:aint as far as 

7 any wrongdoing on our part was concerr: @ and brought an r 
| 

ie action over as against the third party ijiefendant, Bayshore, 

° claim badeeattedeiien. talidie they ma:afactured the 

10 beams in question. 

u As a result of this, your Honor, my clients : 

12 were no longer able to continue to lift these large beams 

13 in the manner which they had been doing, because there 

a was fear that some more of these lifting devices might 

15 be defective and might part. | : 

16 | Consequently, my client was put to additional 

7 expenses of drilling holes into the concrete beams, 

18 lifting additional straps and transporting them that way. 

19 There was consequent loss of time and the expenditure of 

20 additional labor which is in the approxirite of $35,000 

21 or $40,000. 

22 


We in turn then, your Honor, unstituted a 
further action claiming that amount in damages as against , 
the third party defendant, Bayshore, and that is a brief 


outline of our case, your Honor. 
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THE COURT: All right. Do you have a list 
of your exhibits? 
MR. LYSAGHT: Yes, ma'am. My fi st exhibit, 


your Honor, is the material contract between Bayshore 


Products and Peter Kiewit. I believe shat has already 
been placed into evidence by the plaiitiff as Plaintiff's 
Exhibit No. 2? 

THS' COURT: Yes. Well, we won't need another, 
will we ? 

MR. LYSAGHT:; No, ma'am. Exhibit B, your 
Honor, contains the worksheet which will be testified 


to by Mr. Jerry Ratner, who was in charge of the 


additional work which was -- which had to be performed 
as a result of this parting of the Lifting hook. 

Mr. Ratner drew these worksheets up himself, 
and I would prefer at this time if 1 may, your Honor, 
to have it marked for identification as Defendant's 
Exhibit B, Defendant Kiewit's Exhibit B, and after Mr. 
Ratner testifies to the facts contained therein, I can 
at that time introduce it into evidence, your Honor. 


THE COURT: ALL (right, 


(Defendant’ Kiewit Exhibit B marked for 


identification.) 


MR. LYSAGHT: Now, your Honor, I have 


M 


_ 2 Be 
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certain snapshots, colored snapshots, which If labeljed 
individually, your Honor, Exhibits C ind Dp and they 
constitute shots of the lifting deviczs which parted. 

THE COURT: Well, how di we distinguish 
between C and D? Should they all Hs marked as one exhibit, 
Defendant's Exhibit C? 

MR. LYSAGHT: I had ma~'c:d them, labelled 
them individually, your Honor. + “ook the liberty of 
attaching the exhibit tags which Clerk had furnished 
us with. 

THE COURT: Well, what are the numbers on 
those? 

MR. LYSAGHT: This is &rhibit c, your Honor. 

THE COURT: Is there more than one exhibit 
marked as C? 

MR. LYSAGHT: No, your Honor, 

THE COURT: I see. All right. 

MR. FISH: If your Honor please, on these 
photographs I suggest that they all be marked for 
identification, because Exhibit C to my <ye shows the 
holes that were drilled in the beam suksequently for 
the new straps that were put on. 

MR. LYSAGHT: That's right, your Honor. 


MR. -FISH: And I think it would probably be 
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2 better to have each of them identified by the witness. 
3 So I suggest they be marked for identification. i 
e4 THE COURT: All right. 
| 
5 | (Defendant Kiewit Exhibit C and p marked 
6 for identification.) 
7 MR. LYSAGHT: I might state, your Honor, that | : 
8 | the balance of my Snapshots were all taken understandably 
9 after the incident occurred in order to give us an idea | 
10 of what it looked like, and also the work which had to 
11 be performed. ' 
| 
12 1 THE COURT: Well, how are tney marked is | 
13 what I was getting at. 
14 | MR. LYSAGHT: befendant's Kiewit's Exhibit E 
| 
% | tes oe 
16 | THE COURT: I see, the :est of these are all 
17 1 Snapshots then; is that right? | 
18 | MR. LYSAGHT: Yes, your Honor. 
| 
19 | THE COURT: All right, | 
20 ! MR. LYSAGHT: It is a view of certain of the | 
2) | beams -- 
22 THE COURT: All right. Well, let them all 


be marked for identification and the witness can explain. ’ 


All right. 


MR. LYSAGHT: Shall Lt hand them over to the 
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Clerk, your Honor? 

THE COURT: Yes. 

(Defendant Kiewit's Exhibits E through L 

inclusive marked for identification.) 

MR. LYSAGHT: With your ‘onor's permission. 

THE COURT: All right. Mr. Geen? 

MR. GEEN: If it pleas. the Court, Bayshore 
Concrete Products was the manufac: cer of the pre-cast 
concrete pier T-205 in question he = Delivery of that 
pier, or girder, which is sometimes referred to, was 
made down in Cape Charles. Therea:.cer, its transportation 
to New York, its lifting, its handling, were all out of 
phe: tana and the responsibility o. Peter Kiewit and 


not Bayshore. 


Now, everybody has agrd, and there is no 


dispute, that 200 of these concre : girders which may 


have varied a foot or so, but sub: antially were all the 
same in character, had previously heen lifted by the 

use of these loops satisfactorily. There isn't any 
question from the investigation that this incident cccurred 
and for some reason loops on this particular girder broke. 
No particular defect in these loops had been cla:.:: 

the opening statement of either the Plaintiff or tne 


defendant, merely the fact that in this case they broke. 


20 


Besides the fact that 200 of these piers had 
been lifted with these exact same type of loops. 

The proof will show from the engineer involved 
in designing this that as far as the encaneering loads 
involved for the lifting of this 130 pou! pre-cast 
concrete girder the -- 

MR. FISH: 1360 tons, 

MR. GEEN: Did I say pounds? I am sorry, I 
meant 130 tons. 

The lifting loops were more than adequate and 
had a large safety factor built into Lt... That the 


particular loops involved had the required ductilixy 


and elasticity and was perfectly adequate for doing this 


job. 

However, the proof will also show, Number One, 
that the means of lifting this pier is Cape Charles by 
Bayshore was substantially different than the means used 
at the time of the accident. An entirely different type 
of machinery, apparatus wag used, and ]+t me very briefly 
explain what I am referring to. 

The apparatus used down in Cape Charles which 
was discussed with Peter Kiewit and representatives of 
Peter Kiewit saw at the time that they visited Cape 


Charles had individual lifting members that lifted each 
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individual loop and was so designed that it had an 


equalizer, because these loops were not perfectly even, 


So that when in lifting one loop would not take all the 
weight, if it wasn't exactly the same side initially, 
they had the individual lifting members one on each loop 
which had built-in equalizers so that it would balance, 
and all four loops would be lifted it the same time. 

The machinery used to 1. ‘ft the ioops at the 
time of the accident involved a Px: passing through 
two loops, and the diameter of that pin is importan:: 
because it was a rather narrow pin which had the efxect 
of causing a notch effect on the stec} lovups, an? did 
not have the same equalizing effect becausc they ° 
lifting two loops at the same ti: . 

THE COURT: How many loops wer«: involved 
on each of these girders? 

MR. GEEN: Four. Two at each end. 

THE COURT: You say this pin passed through 
two loops? 

MR. GEEN: Through the two loops on on end. 

THE COURT: I see. 

MR. GEEN: Now, moreover, when this was 
shipped for purposes of securing it during shipment after 


the piers were loaded on Cape Charles amony the -- fitted 
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| into the girder supports, there was a block that was wedged 
| 


3 | by a vise type operation at four points, two on the 
4 | front, on either side in front of the beam, and two 
5 | toward the rear, and it was clamped securely, these 
6 | blocks, up against these beams. 


~ 


Prior to these beams being lifted off the 


8 scow at their destination it was necessary and it was 
9 a good practice that these wooden blocks be removed 
10 | so that the beam when it is being lifted is lifted up 
1] | unencumbered and not being held in a vice-like hold putting 
12 | an enormous strain on the loops that they were never 

1 
13 intended to carry. 
14 | The evidence will show th... these blocks were 
15 | not removed, and that one, I believ. w : even 
16 loosened. I think that one was loosened a:- it was about 
17 3/8 of an inch, the wooden block, away from the concrete 
18 | gixder at the time it was lifted. 


At the time of lifting this sccw was listing, 


I because a tremendous weight was being taken off one side. 


21 | I think it listed to such a point that the top of the 


scow was at waterline, and these blocks were now wedged 


up through these blocks, and that any failure here was 


od 
wa 


$ 


we 
23 | and this concrete girder was being attempted to be pulled 
mA | 

| 


not due to any defect in manufacture which I haven't 
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heard anything about, or any defect in the Loops, but 
in the manner in which the mechanism and the manner in 
which this was being lifted. Not the responsibility of 
the defendant. Moreover -- 

THE COURT: Did one of these loops actually 


break? 


GEEN: All of them broke on this particular 


THE COURT: All four? 
MR. GEEN: Yes, ma'am, 
Now, there is one other point I want to comment 


about, and that is I want to address it specifically to 


the claim of the defendant against the third party 


defendant. 

He stated that thereafter they did not utilize 
the loops on these remaining piers, that they went ahead 
and -- 

THE COURT: When you refer to these as piers, 
I think it gets confusing. Are you still talking about 
the -- 

MR. GEEN: Piers, girders. 

THE COURT: Well, let's stick with girders. 
Because "pier" is something we all think of as something 


you walk onto to get from the shore out to the water. 


* 
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to 


Let's call them girders. 


3 MR. GEEN: All right, your Honor. 

a That they thereafter drilled through the 

5 concrete girders the holes to put cable and straps for 
61 lifting. Now, after lifting 200 of these yirders into 


place prior to this incident I submit that their deter- 


8 | mination to thereafter not use these cables, these 


co 


lifting loops, and to try to charge the expense based 


10 || on their decision not to use them any longer against | 
ae the third party defendant has basis either in fact or 
12 in law. 
13 I don't believe I have given your Honor a 
H 
14 1 copy of my exhibits before. (Handing.) | 


11 THE COURT: A list of your exhibits. 

th 

| j 
16 MR. GEEN: A list. | 
17 || THE COURT: All right. ‘They all consist of 


18 photographs? 
19 MR. GEEN: No, your Honor. What I ft 
20 done is I assumed that Mr. Fish would use numerical | 
21 identification and that Mr. Lysaght would use letter 
22 identification, so for all my exhizits I used Roman 
23 numerals. 
THE COURT: All ‘right. 
25 MR. GEEN: And the first seven exhibits are 
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photographs approximately 3 hy 5-1/2 colored photographs, 


te 


3 and I have marked them Bayshore Exhibits 1 through 7. 

4 THE COURT: Do you have the labels on them? 

5 MR. GEEN: Yes, I have them | the back, 

6 your Honor. I marked them on the back. 

7 THE COURT: All right. 

8 MR. GEEN: I offer them in ev:dence. 

9 | MR. LYSAGHT: If your Honor please, may I 

10 just take a look? 

11 | THE COURT: Yes. 

12 MR. FISH: I suggest we mark them for 

13 identification again, your Honor. | 
14 THE COURT: All right. Let's mark them all 
15 for identification. Just consider them marked for 

16 identification, then when they are received you can mark 
17 them, Mr. Clerk. 

oh (Defendant Bayshore Exhibits I through VII 
19 marked for identification.) 

20 MR. GEEN: Exhibits VIII through XVII, your 

21 Honor, are all photographs also, but they are 8 by 10 


black and white, and I have marked them the same way, 
as Bayshore Exhibits VIII for identification through 


Bayshore Exhibit XVII for identification. 


THE COURT: All right. 
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(Defendant Bayshore Exhibits VIII through 
XVII marked for identification.) 
THE COURT: Is that XVII or xVIII? Because 
you have an Exhibit XVIII listed here as a photograph. 
MR. GEEN: XVIII, your Heanor. 
(Defendant Bayshore Exhibit XVIII me.cked 
for identification. ) 
MR. GEEN: Exhibit XIX is a plan to sh 
Support for the girders on the scow. 
THE COURT: Is there going to be any objection 


to that? 


MR. FISH: You say this is the actual 


construction that was used? 
MR. GEEN: There were five on this scow, 


but this shows the type of construction. There are three 


here, five in all. I am going to offer an exhibit showing 


how it was set up on the scow. 


MR. LYSAGHT: With your Honor's position, 


for identification? 
THE COURT: All right, 
(Defendant Bayshore Exhibit XIX marked 
for identification.) 


MR. GEEN: That is marked thira party defendant 


Bayshore Exhibit No. XIX for identification. 


I have marked Bayshore Exhibit No. XX for 
identification, a drawing of the System used for securing 
the individual system for each individual girder used 
for securing the girder to the scow. 

THE COURT: All right. 


MR. GEEN: And Bayshore Exhibit No. xXxI 


marked for identification is a drawing from an end view 
of the scow showing how the scow was .oaded and the 


position of the girders on the part’ lar scow containing 


the particular girder in question. 
(Defendant Bayshore Exhibits XX and XXI 
marked for identification.) 
THE COURT: All right, the plaintiff may 


proceed by calling its first witness. 


would like to introduce into the record the Plaintiff's 
Interrogatories to Defendant and to third Party Defendant, 
and the Answers thereto. 

I believe your flionor has that in the file. 

THE COURT: All right . 

MR. FISH: And for your Honor's convenience 
I have made a new draft in question and answer form so 
you won't have to move from one document back and forth. 


THE COURT: All right. ‘Thank you. 


MR. FISH: Before I do that, your Honor, I 


19 


21 
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artemis 
[RARER MRE EOE LIRR OT ARI RR A EA EIS ENT NS EN TE 


MR. FISH: I think your Ilonor has a pretty 

good idea of the equipment involved, but if your Honor 
would like to see it, I do not have a photograph of the 
derrick barge itself, I do have in the building specifi- 
cations a photograph of the model which was made to 
determine the rating of this barge if you would like 
to see that without making it an exhibit I would be 
pleased to show it tO you. Just to give you a general 
id2a of the craft involved. 


THE COURT: All right. 


AUN DOR EW WH ELAN called as a witness 
on behalf of the plaintiff, was first duly sworn by 
the Clerk of the Court and testified as follows: 

DIRECT EXAMINATION 


BY MR. FISH: 


Q Where do you live, Mr. Whelan? 

A 30] = 8lst Street, Brooklyn. 

Q Were you born in this country? 

A No. 

Q Where were you born? 

A Norway. 

Q Have you become a naturalized citizen? 
A Yes. 

Q When was that? 


% 
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A It was before the War. I don't know when exactly 
it was. It was 1938, something like that. 
MR. GEEN: I'm sorry, would you ask the witness 


to keep his voice up? 


THE COURT: Yes, please speak up, 
Q Speak up so everybody can -- 
A Yes, all right. 
Q What has been the nature of your employment? 


What have you done for a living? 
A I have been working on the Merritt Chapman 
derricks for 44 years, I believe. 44, something like that. 
Q And Merritt Chapman is the predecessor company 
of Raymond International? 
A Yes. 
Q Raymond International took the fleet over from 
Merritt Chapman? 
A That's xvright. 
Q And you have worked for the -- first one company, 
then the other for something like 40 years? 
A Yes... 
Q In recent years, what was your position? What 
jobs did you have? 


A Well, I was deck, and I was mate. 


Q How long have you been mate on the derrick barges? 
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A About 25 years or more. 


Q Have you on occasion acted as master of any of 


those barges? 


A Yes, a couple of times, 
Q What was the occasion for that? 
A Well, the captain was somewhere else, or something 
Jike that, you know. , | 
Q You acted as a relieving captain? 
A Yea, that’s right. 
11 Q But your regular employment for 20 years or more 
| 
12 has been as a mate? 
13 | A Yes. 
14 | fa) Are you presently employed? 
15 | A No, I am retired. 
1G Q When did you retire? 
17 A Three years ago. 
18 | Q Were you working for Raymond in ApYil of 19702 
a ~ A Yes, 
* 96 Q What was your job? 
21 A Mate. 
22 | Q On what ship? 
. 
yy 23 | A On the Century. 
9A | Q Do you recall when the Century was built? 
25 : A Yes. 
X 
| 


& 


ae &: & 
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| 
Q When was that? 
A Well, I don't know exactly what year it was, 
what year it was I don’t know. 
Q Do you know about how old that craft was? 
A Well, about ten years old or more. It must be. 
THE COURT: That is about 1970? 
MR. FISH: Yes. I think we will ask Mr. peed ; 
the exact dates on that. 
THE WITNESS: Yes, that's right. | 
Q How long before April of 1970 had you been the 
mate on the Century? How long had you been mate on the | 
Century before this accident we're talking about? | 
A Four, five years, I believe. : 


Q You were thoroughly familiar with the Century 


at that time? 


A Yes. 

Q Will you tell us how long she was and how wide ? 
A About 165 feet long and 60-some feet wide, 

Q I assume that her freeboard varied from time 


to time Sauendiine on stores and ballast, but cen you tell 
us what the average freeboard was? ‘The height from the 
water to the rail of the derrick. 

A Let's see. Well, there's a difference in the 


bow and the stern, you know. It's lower on the stern 
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tw 


than the bow, 


| 
Q Well, say amid ships. 
4 A Amid ships? Well, six, seven feet. 
| 
5 || Q Where was your hoisting machinery? On the 
. after end of the -- 
\ A After end of the derrick. 
: Q Was it inside a housing? 
2 A Yes. ’ 
ag Q For lifting devices did cas craft have a mast, 
i or did it have a different eee 
i | A "A" frame. 
i. Q "A" frame? 
aden A Yes, 
i | Q So, it was like an ae ka "Vv" immediately 
" forward of your after house? : 
‘ A Yes, 
| 
a ' Q Did it have another brrre running from the top | 
ag of that "A" frame back to the ste. -? | 
saa A Yes, . 
21 Q Your lifting boom, where was the heel, or the 


lower end of that? 


A In the center of the -- in the front of the house, 


Around the center of the "A" frame. 


Q How long was that lifting boom? 
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Well, about 115 feet, around that. 
3 Q Do you know how heavy a weight this craft 
could lift? 


Five hundred tons. 


It was the biggest craft of its type in this 


Yes, 


Did you have a single wir: «fall coming down from 


the boom to lift heavy weights, or é. you have a many-part 
ii 


fall? # 


1) 


je 
t 


Yes, that's right. 


Many-part fall? 


14 A About thirteen parts. 
vt) Q Thirteen wires? Wy 

16 A Yes. * 

17 Q Consisted of the hee ike 


A Yes. 


20 boom? 


21 A Yes, two more falls. One on each side of the 


22 main fall. 
“3 Q What was the purpose of having those extra falls 
2A on there? 
25 A Well, sometimes we use three falls to hoist with. 


19 | Q Were there additional falls attached to this 


| 
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| 


Q Do you recall this operation of placing girders 
at the Cross Bay Bridge? 

A Yes. 

Q Do you remember the accident hat counsel have 
been discussing here in Court this morn es 4 

A Yes. 

Q Were you present on the baro .:hat day? 

A Yes, I was on the barge. 

Q You were present as a membe’' of the crew of the 
derrick? 

A Yes. 


Q Who was captain of the der: ck? 


A William Hansen, he was Sepe es there. 
Q What has happened to him?’ © 

Well, he died. 

How long ago? 
A A year ago or something. 


Q So you are the surviving senior officer on the 


derrick? 


A Yes. 


Q Was there any system of signals for the operation 
of the lifting of the object? 
A Yes. 


.@) Will you tell us how that worked? 
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A Well, it's what you call a bell handle with 
buttons on, and each button have for each fall, or for 
Swinging you have a button to swing the boom Sideways and 
abutton for the -- to top the boom off and to go ahead 
and to run the fall. 
THE COURT: To what? 
MR. FISH: A button to operate the falls to 
go up and down. 
Q Is that right? 


A Yes. 


}. 
S 


Q Was this a permanent posi .on, or was it portable 


* 


this signal board that you referree 0? 


‘ 
e 


A Yes, it was a piece of +. :d@ like this here, 


(indicating) with buttons in, that”. all, and you hang 


down a cable from there into the Vine room, and in the 


engine room you have bells in thez ,. make different sounds 
for each fall. 
Q So whoever was operati:. this Signal board could 


walk around on the deck of the de.’ ck taking the signal 


board with him? 

A Oh, yes. 

Q Who operated that on this morning of the 
casualty? 


The captain. 
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Do you recall the particular lift which broke 


Yes, 

Q Where was the captain standing on the ¢2- 2k 
when this took place? 

A He was standing on the side close to the scow. 
In front of the house. In front of the house of the 
derrick. Yes. And then he can see everything from there. 

Q - Could the engineer who was operating the engine 
see what was going on out on the scow? 

A Yes, he could see, too. 


Q How was the scow held in position alongside the 


derrick? 
A With a rope . 
Q How many? 


A Well, usually have headline and sternline 


and breastline and another breastline. 


Q Coming back to this particular T-205, what 


was the status,.or the condition of ‘-ose lines between 


the derrick and the barge? 
A Well, we had a little slack in it, we didn't 


hold them in jammed tight, you know, we have them a little 


loose. 


Q Why do you do that? 


22 
A) 
2A 
2 


eee 


A 


Q 


A 


Q 


up the offshore girder? 


A 


Q 
a little forward of the right angle? - 
| A 
Q 
won't come 
A 
Q 
kind of an 
A 
Q 
A 


the scow you go. 
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So the scow could move freely. 
In and out? In and out from the -- 
Yes. From the derrick .and to the derrick. 


When your boom is swung out ove; the scow, what 


is it pretty nearly at right angles tf: the derrick? 


Yes, Yes. a 


About what angle woulg': at booi: be in picking 


ed 
s 


Well, we got to keep « ,).. 200m clear, that 


4 


A frame going there in front, so ml keep it like this in 


a 


front of the house, like this [ind cating), clear the 


leg of the A frame there, keep it like tais [indicating]. 


Your boom isn't exactly at right angles, it's 
That's right. : 

So as it swung from the head to the side, it 
oack and hit the A tes at 

That's right. 

Now, your boom must hese been over at some 
angle? 

Oh, yes. 


What was that angle? 


Well, it all depends on the fall, what fall in 


a 
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Q If you're picking up the far beam on the scow, 


the furthest one out, what would your angle be? 
A Well, the width of the scow had to be over 
thirty feet, or close to thirty feet. 
Q Well, it had to reach more than thirty feet, 
A Yes, Yes. 


Q And you don't know the exact angle of the boom? 


A No. No. 


Q When a strain is taken on the boom, what happens? | 
What happens to the derrick? 
A Well, the scow plumb up with the fall. 
The scow moves in and out with the fall, you know. you set 
the fall tight, the scow be right plumb, right up and down, 
MR. LYSAGHT: With your Honor's permission, 


forgive me, your Honor. I am not that familiar with 


nautical terms. Could we have a definition of what a 
fall is? I have heard the phrase used about three or four 
times. 

THE COURT: All right. We will let the witness 
tell us what a fall is. 

MR. FISH: Off the record a minute, your Honor, 

THE COURT: Off the record. 

(Discussion off the record. } 


THE COURT: On the record, 
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MR. LYSAGHT: Thank you, your Honor, 
THE COURT: All right. 
MR. LYSAGHT: Thank you, Mr. Fish. 
BY MR. FISH: 

Q Does the derrick tend to tilt, or list when 
you take a weight, a liftout in the end of the boom out 
to the side of the ship? 

A Yes. There is a list and it goes over, yes. 

THE COURT: I don't understand that. It goes 
over which way? 
THE WITNESS: Toward the scow. The A frame 
md everything lists over, everything. 
THE COURT; I see. 
Q Do I understand you to say that with that 


strain that the skow comes out underneath -- 


A That's right.* Plumbs right up. 


Q {continuing) -- so that your fall is vertical? 
Yes, 
Did you have those two additional falls rigged 
Were they on the boom? 
They are on the boom, yes. 
Were you using them? 
No. 


Were they hanging free? 
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2 A They were hanging free. 

3 Q What happens when your main fall is out of 

4 vertical, if it should get out of plumb? What happens 

5 || to the other two falls? 

6 A Well, they will hang separate away then. 

7 Q Well, could you tell whether they were away 
8 | or alongside of the main fall? | 
9 A Yes, then you can tell if the main fall is 

10 plumb or not. i 
Mop Q So that whether these additional falls are lined 

12 snug alongside will tell you whether or not the main fall 
13 is plumb? 

1b || together, then it's plumb. 

16 || Q In your experience can you tell by observing 


what is going on the approximate weight or strain upon 


18 your main fall when tension is taken on it? Can you 
19 tell how much of a weight she is trying to lift? 

20 A Oh, yes. You can tell how much the derrick 
ai 


lists, you can always tell how much the derrick lists, 
and then the scow goes away from the derrick and then it 


goes avay four, five feet, then you stop going ahead, 


then you top up the boom up. And the scow plumb up all 


the time till he gets close to the derrick, but not up 


| 
14 |i A That's right. If them three falls is hanging 
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against the derrick. Keep him clear of the derrick. 
Q That is your usual method of Operation -- 
A Yes. 
Q [continuing] . -- on‘this job? 


A Yes, 


Is that what happened this morning? 


Yes, that's right. 

Q What was your job on the scow? 

A My job was on the scow to see the beam was 
hooked up right and the clamps, .< the shorings were taken 
loose between the beams. And then when the beam comes up, 
start to come up, then I holler to the captain, "The beam 
is up, it's all yours now, the beam is up", and "All clear." 

2 ime We are talking about T-205'now, the one where 
the loop subsequently broke? 

_A Yes. 

Q Did you observe this steel girder being secured 
to the T-205? 

A Yes. 

Q Where were you when that was being done? 

A Well, I was on that end that he connect up there 
and then I walked through, in between the beams, the 
rorthern end, and I left on that and then it was all hooked 


up, the right hookup. That was my job. 
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You saw that it was hooked up? 
Yes. 
Was it hooked up properly? 
A Yes, 
Q Was there any question of this lifting engagement 
device which Mr. Geen has described coming against only 
one Joop? 
A No. 
Q Was there a pin put through there? 


A Well, there is two arms coming down, and there 


are two pins, one go through here and one there. {Indicating}. } 
Q One at each end of your lifting -- 


A Yes. 


One arm at each end of the girder? 


Yes, 


And a pin for each arm? 
Yes. And they tighten up there and tighten them 
up there, {Indicating. ] 
Q So those pins are put through the two loops? 
A Yes, 
Q How close together were those two loops? 
A Well, they were that far apart. ([Indicating.]} 
~~ not that far, like that far apart. [Indicating]. 


Q I would judge that to be about nine inches. 


to 
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MR, FISH: Counsel, would you say so? 
THE WITNESS: Yes, like that. [Indicating.] 
THE COURT: Do you want to hold your hands up 
again so that they can see how far your han@s are apart. 

Q Show me with your hands as you just did, how 
far apart those loops were. 

A .@ll, exactly I couldn't tell exactly how far 
apart, but it wasn't far apart. I would say they were 
that far apart, because one come down here and one come 
down here and connect up. [Indicating.] 

MR. LYSAGHT: With your Honor's permission, 
the witness is holding up his hands and I would estimate the 
distance is approximately a foot. 


THE COURT: All right. 


Q You saw that hookup made? 

A Yes. 

Q Then what happened? What was done next? 

A Well, then what happened, the iron workers, 


they hooked it up, and then they hollered to the captain 
t© go ahead on it. 
THE COURT: The iron workers hooked it up? 
THE WITNESS: They hooked it up, yes. 
Q Did the captain come ahead? 


A Then he went ahead. 
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Q Then what happened? 
A Then he went ahead. but -- ten, twenty ton, 
something like that and then he stopped. Then the dock 


builders, they took the clamps off in between what the 


giscler was into. 


cradle with a notch in it? 
A Yes, a cradle, like a "vy" shape like this. 


(Indicating]. 


Q Were there any lashings over the "T" beam, 


fhe concrete beam? 
A On top of the beam? No. 
Q HOw were the beams held in that "v"? 


Q The "T" beam was sitting into a sort of steel 
A Wel}, they had two clamps. On one end it sat 


on a beam, to that "vy" shape, then they hold them tight 


there and two on this end and two on the other end 
the beam, 

Q Is there anything between the «:€ of the screw 
Was there any timber 


of the clamp and the conerste beam? 


there? 


A No. 


Q 


No chocking? 


No, I don’t know as far anyone had the -- 


Did you have a steel -- 
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A Like a steel plate fitting in there, like, then 
they tighten them up or loosen them up, tight in there. 


Q And at the start of the operation they were 


tight? 


A Yes. 


Q Then you said that the captain took a strain of 


ahout 20 or 30 tons? 

A Yes. 

Q Then what happened? Did you tell us what 
happened then? 

A Yes, Then they took all the shorings off, 
I mean in between, and they went through from one side, 
in between, and made sure everything was going there and 
eerything was going here, and they us all freed and then 
he went ahead. 

Q What did you do? 

A I was standing on one end facing the bow of 
the derrick so I could see the captain. 

Q Did you say anything to the captain? 

A No, I said “Go ahead now, everything is yours 
now, go ahead.” And then he's booming up, keep the scow 
clear of the derrick ali the time and, well, around a 


hundred ton or more or something and everything went, 


that's all I know. 
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Did you go overboard? 
No, but it went so’ fast. 

Q I found that the collision lookout is usually 
heading aft in a hurry somewhere. Did you have any place 
to go? 

A No, I was right up there. There wasn't much 
space there. 

Q Did anything hit you? 

A No. 

Q What happened to this steel lifting beam that 
had been attached to the girder? 

A Well, when he let go the derrick, the derrick 


was listing over toward the beam this way, [indicating], 


the "A" frame was listing over the derrick and the "A" 


frame and everything was listing over, and when he let 

go the derrick and "A" frame and everything went over this 
way and the steel beam come right in and -- so fast,you 
know, usually like lightening, like that. ([Indicating.] 

Q You made some motions demonstrating what 
happened. As I understand it from your motions the derrick 
had been listed over to starboard, and when this thing 
let go, she rolled upright and went a little over to port? 

A Yes, 


Q And this caused this lifting gear to swing in 


cmsr Whelan - direct 
and hit the afterhouse? 
A That's right. 
MR. FISH: Your witness. Excuse me, I would 
like to have the photographs, if I may, please. 
Q After this happened, did you look at the top 
of the beam and the lifting loops? 
A Yes. Oh, yes. On the concrete beam. Yes. Yes. 
Q I show you two photographs, I think you have seen 


these before, haven't you, captain? 


Q Are these fair representations of what you saw 


| 


as to the condition at the top of the beam and the lifting 
loops after the casualty? 

A What do you mean -- 

Q Is that the way it was? 

A Yes. Yes. 

Q It is a fair representation, that is the way 
a lawyer would say it. 

A Yes. 

Q Did vo notice any particular color on the 
loops, the broken ends of them anywhere? 


A Yes. Down to the cement it's all rusted, the 


The wire in the cement? 
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2 A Yes. Going in through the cement it was all 
3 rusted. | | 
4 Q Does that show in these photographs? | 
5 } A It should. Yes. It shows there. 
6 | MR. FISH: I now offer these in evidence, your 
7 Honor. 
8 THE COURT: All right. Is there any objection now 
9 | to these photographs? I thovyht we had previously received | 
oi | them, : 
ll MR. FISH: Not the photographs, your HOnor. | 
12 THE COURT: Not the fiotographs? 
13 | MR. FISH: Oh, I think they were received, your 
14 Honor. I think they were. 
15 THE COURT: All right. 

| 
16 MR. FISH: That is all. 
Y CROSS-EXAMINATION 


18 { BY MR. LYSAGHT: 
19 Q As I understand it, Mr. Whelan, the boom of the 


derrick was positioned over the scow;is that correct, sir? 
H ee 


21 A Yes, 

4 a Q And there was a certain lifting beam which was 
3 attached to the derrick boom: is that correct, sir? 
yr 


A Yes. 


® 


Q And you were aboard the scow; is that right? 


Yes. 
Do you recall Mr. Jess Comer being there as well? 
Yes, (Tt do. 7 know him. 

-Q Now, sir, as I understand from your testimony, 
you could obsexve whether the, I believe you called them 
the fails, were vertical or plumb; is that correct? 

A Yes. 

Q And by falls, you mean some type of wire jJevice 

which is attached to the lifting beam? 

A Oh, yes. Yes, that's right. 

Q And the lifting beam itself, Mr. Whelan, that 
had two straps to attach -- 

A That's right, yes. 

Q I show you Defendant Kiewit's Exhibit G marked 
Sr identification, and I ask you, does that fairly and 
accurately represent a view of one portion of the end of 
the lifting beam? [Handing.}] 


A That's right. 


extending from that end? 
A Down there, you mean? [Indicating] 


Q Yes. 


i 
Q What would you call those two objects that are 


A Two connecting plates we call them. Connecting 


plates. They connect into the loops, and they fasten to 
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the beam up there. 

MR. LYSAGHT: May I offer that in evidence, 
your Honor? 

THE COURT: All right. Is there any objection 
to that? 

MR. FISH: No. 

THE COURT: All right, let it be received. 


Defendant Kiewit's Exhibit G is received in evidence. 


[Defendant Kiewit Exhibit Gc received in 
‘ evidence, ) 
BY MR. LYSAGHT: 

‘) Am I correct, Mr. Whelan, that the two lifting 
straps which are attached to the lifting beam as shown in 
Defendant Kiewit's Exhibit G in evidence fitted into the 
lifting straps which are embedded into the girder -- 

A Yes. 

Q [continuing] ~~ as shown on Plaintiff's Exhibit 
4 designated "4" and "B"; is that correct? 


A Yes, 


THE COURT: The lifting hooks embedded in the 
girde~? 

MR. LYSAGHT: Yes, ma'am, 

THE WITNESS: Two pins, there's one pin for 


each strap. 
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THE COURT: One pin for each strap? 
THE WITNESS: Yes. 
THE COURT: What does that mean? One of those -- 
MR. LYSAGHT: That is what I want to find out, 
your Honor. 
Q Would you describe -- 


A Well, instead of one pin go through two of them, 


there's two pins. Like here, [indicating], one pin goes 


through here and one pin goes through there. [indicating] 

Q What ‘I'm trying to find out is this, sir: These 
lifting loops that were embedded into the concrete, they 
looped like, if I could use a bad analogy, the top of 
a hairpin; is that right? 

A That's right. 

Q And there were two of them positioned next to 
each other; is that correct? 

A Yes. 

Q About how far apart were these, sir? 

A Well, I would say something like that. 
{Indicating}. rm -- not exactly. 

Q I think you indicated before about a foot or 
nine inches? 

A Yes, something like that. 


Q Now, these two straps were attached to the lifting 
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beam came down; is that right? 


A Yes. 


4 Q 2nd these two straps had two hooks? 


A 


Yes. 


6 Q Now, if we could take one hook at a time, one 
q of those hooks -would go into that lifting device which was 
8 | embedded into the beam which looked the head of a hairpin? 
9 A Well, it's like this, and it goes right over 
10 the wire like that. [Indicating], and you put a pin through 
ll | And there's another one there, and you do the same thing, 
12 put a pin through. 
13 Q Where would you put the pin through? 
14 A In that arm coming down there's a hole in there, 
15 | Q A hole in what, sir? , 

! 
16 | A In that hoisting -- the plate c’ ming down. 
17 Don't you have it on the picture there> 
18 Q Do I understand, Mr. Whelan, and directing your 
19 attention to this one strap, let's Say that comes down -- 
20 A The two come down together. The two of them 
21 come down always together. 
22 Q © apredcians that. What is the -- 
yA} A One of the arms come down and come here, and the 
2%” other one goes here. (Indicating). 
25 Q Into each individual loop? 


Ss 8 eR Ss 
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A Yes. And there's an individual pin here and 
one here. [Indicating] And -- 

Q Now, bear with me a moment, Mr. Whelan. I don’t 
quite know what you're talking about, so if we could take 
it step-by-step. It's not your fault, it's my fault. 

A No, that's all right. 

Q What was at the end of this strap that came down? 
Was it a hook or a plate of some type? 

A It was an arm and then an opening, like a 
connecting plate like this, too. [Indicating]. And then 
with a hole in here and a hole there [indicating] and go 
right through. 

MR. LYSAGHT: With your hasines celeb iguten, could 
we ask Mr. Whelan to draw a picture of what he is describing 

THE WITNESS: Weli, don't you have a picture 
there? You can see right there. 

THE COURT: Could I see that?. What exhibit is 
that? Defendant's Exhibit G. All right. 

Q Mr. Whelan, if I could with Mr. Fish' permission 


use the handle on his briefcase as an example of one of 


the lifting devices, the strap that came dewn, did that 


have two plates on each end? 


A No, there's one plate, but then it comes like 


this. [Indicating.] 
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Q All right. Indicating that this one plate 


comes down and forms an inverted "U". 


A Yes, into two. And there's a hole in there, 
hole there, and another comes down here and it goes like 


this and a hoie there. (Indicating. ] 


Q So that the -- 
A it's a different connection. 


Q If this were one of the lifting straps, this 


plate which formed a "U" would be positioned about it; 
is that right? 

A That's a big, heavy piece of steel like this 
coming down, and then it goes out like this, like this. 
(Indicating.] So that you got plenty material there and 


plenty there, and then there's a hole, a two-inch hole -- 


16 no, 'a little bigger than two-inch, and then you put the 

17 pin through there, you put a nut on it and the same thing 

18 here. (Indicating.] 

19 Q So, the two plates are placed about the one 

2 loop and then a pin is inserted ; is that right? 

2i A Yee. ' 
22 Q Then on the other end you have the same thing; | 
2B is that right? 

%“ A Same thing, yes. It's on the same end. 

25 


Q So that there is not one pin going through both? 


Whelan - cross 
no. Two different. 

THE COURT: And the pin was inserted by the 
iron workers, you said? 

THE WITNESS: Well, the iron workers, they 
connect them up. 

THE COURT: They put the pin in? 

THE WITNESS: They put the pin in. But I'm on 
the end of the beam, so I can see them and I can see them 
so they have -- 

THE COURT: Now, I am asking you what you said 
before. Did you Say before that the iron workers were 
the ones that tightened those? 

THE WITNESS: Yes, they connected up. 

THE COURT: All right. 3 
BY MR. LYSACHT: 

Q Let me direct your attention to this particular 
beam. Did the iron workers connect up the lifting device 
to both lifting straps on one end? 

A Yes, and there's another gang on the other end 
of the beam, they connect up. 

Q That is my next question. In other words, all 
four lifting devices were attached; is that correct, sir? 


A Yes, 


Q Where were you when they were attached? 
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Were you on the scow? 

A I was on the end of the scow so I can see them, 
and then when they are finished there I go on other end 
of the scow and see when they get finished on that end and 
see that it's right. 

Q In other words, you check the hockups? 

A The connection. That's what my job is, was over 


there, 


Q Sir, I believe you testified that when these 
particular girders were “Srought up there was something 
securing them? 


A No. 


Q Were there clamps? When they were positioned 


on this particular scow and before you would lift, did 


A Yes. They were in between this "yv" shape, hold 
that steel girder so it don't move, and then it was set 


\ 


tight, then we loosened them up and took them out of there. “a 
16) In other words, Mr. Whelan, these Clamps, or 

devices were "vy" shaped type of object? : 
A Yes, 
Q And the particular beam was resting between 


these "V" shaped clamps? 


A Yes, 


} 
you describe certain Clamps, sir? | 
| 
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Q I believe you stated that after the lifting 
devices were attached to the lifting loops a strain was 


taken up on the fall? 


A Yes. Yes, you had to take strain on it first. 

Q And you estimated that strain to be about twenty 
ton? 

A Yes, around twenty. The captain, he could -- when 


the derrick roll over a little bit you can tell that, too, 
you know. 

Q In your forty years of experience as a Mate, sir, 
and a deck hand, can you tell by the behavior of the 


derrick the particular weight that is being lifted? 


A Yes. 
Q You can? 
A Oh, yes. s 


Q And that would be by the listing of the derrick? 
A The listing of the derrick, ves. 
Q And by “listing”, you mean together from one 

end to the next; is that right? 


A Yes. 


Q Sc when that strain was taken up initially, 


that strain that you estimated to be about twenty tons, 


were these clamps still in place? 


A Yes. 
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Q Now, after that, sir, were the clamps removed? 

A Yes, they were all moved. I went in one end 
and checked, and there was dock builders mostly, dock 
builders on both ends working on it. Dock builders and 
iron workers, they work together on them. 

Q Dock builders. In other words, sir, these 
dock builders would loosen these clamps that were holding 
the beam in place; is that correct? 

A Yes. 


THE COURT: Well, that was before you attempted 


THE WITNESS: Well, we set the fall tight, 
about ten, fiftee: ton, something like that, to hold the 


beam steady. Then we took them shorings off, them 


| 
to hoist it up? 
| 


clamps off altogether. Free. Then the beam was free and -- 

Q Please don't jump ahead of me if you will, Mr. 
Whelan. 

In other words, you had these "V " shaped clamps 

that were holding the heams in place; is that correct? 

A Yes. 

Q And these "V" shaped clamps were still holding 
the beams in place when you took this initial strain of 
twenty ton? 


A Yes. Maybe less than twenty ton, too. 
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Q Then when the strain was on the lifting device 
these clamps were taken away? 
A Yes. 
Q And that was done by dock builders, you said? 
A Yes, the dock builders mostly did that. 
Q After you had checked the connections with 
reference to lifting devices, did you then check to see 
if these girders or chocks were free? 
A I went on both ends. I did it on every one of 
° @ 
them. I was there till we finished the job. 
Q Now, after that, sir, what happened? 
A Well, then I hollered to him, you know, ena 
the dock builder -- I mean the iron worker, the foreman, 
yoa know, hé hollered to the captain, too, to go Ghead, 
and I told him to go ahead. ‘ 
Q Well, after you checked to see that the hooks 
were in proper place and that the chocks, the chocking 


was free, did you then make a signal to somebody? 


A Yes, I told the captain the beam is all loose. 


is that correct? 
A On the derrick, yes. 


Q And you hollered to him that the beam is all 


Q Now, sir, the captain was over on the barge; 
loose? 


Whelan - cross 
All loose, yes. 
Was the captain on the deck of the derrick? 

A Yes, he was on the lower side, on the same side 
facing the scow. There he was standing, in front of the 
house there. And I was in the front of the scow, so I 
can see him and see the derrick how list she was. 

Q Where was the operator of the derrick, sir? 

A He's in the engine room. Up on the platform. 

Q Was the scow visible to the operator of the 
derrick? 

A Oh, yes. But they wasn't going ahead on his 
own, they listen to the captain, te the bell he gives. 

Q Well, the captain I think you said had a board of 
some type with buttons on it; is thet clues 

A Yes, that's right. 

Q After you shouted to the captain, what did he do 
then? 

A Then he go ahead some more. 

Q He what, sir? 

A He go ahead some more to get the scow away from 
us a little more, and then he stopped, and then he give 


the bell for the -- to top the boom up. 


Q In other words, he pressed the bell; is that what 


you are saying? 
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4 right? 

5 A Yes. 

6 Q Then, sir, I believe you stated when the Signal 
7 wan given and before the mishap occurred the derrick 


2 A Yes, to go ahead. 
3 Q That was the signal to raise the boom; is that — 


Q Now, when that "I" when it parted, or broke, 
I believe you stated then the liccing device started to 


swing free; is that correct? 


A Yes. 


8 started to put additional strain by lifting the device; 
9 is that correct? 

10 A That's right. 

ll Q And when the lifting loop broke, you estimated 
12 that there was a tension of about a hundred ton -- 

13 A Yes, around a hundred ton or. something. Maybe 
14 a little more, something like chat. 

15 Q And you could tell that based on -- 

16 A I could tell it on the derrick. 

17 Q By the -- 

18 A By the list on the derrick. 

19 Q And these objects, these beams, I believe weighed 
20 about 130 ton? 

21 A Yes. Yes. Something around -- yes. 


Whelan - cross 


Q Were the blocks removed before this operation 
was started? 

MR. FISH: What blocks is that? 

A What do you mean, what blocks? 

Q Did you hear Mr. Geen in his Opening statement 
state that there were wooden blocks which held a vise like 
Strain on the girders? 

A They were all free, everything was free between 
the girder and the "vy" shape, they was all free, nothing 
in between. Because I walked through both side on all 
the beams and see they were all free, 

MR. LYSAGHT: I have no further questions, your 
Honor, 
CROSS-EXAMINATION 
BY MR. GEEN: 

Q The question, Sir, was: Were the blocks removed? 

A If the blocks were removed? 

Q Yes, sir, 

‘A Yes, they were removed, 


Q They were removed off their seat? 


A Yes. 


Q By the way, you told us about the pin that went 


through the lifting loop. 


A Yes, 
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Q So if you were measuring from end to the other 
end, would you say it was about -- well, what would you 
say, this inverted "U", this is about eight inches high? 
A Yes, that's all. There's one here and one 
there. [Indicating.] 
Q I'understand. I just want to know the length 


of one of these straps from one part of the concrete where 


it is imeedded tc the other part of the concrete -- 


A X guess it's -~ I don't know, like this. 
[Indicating]. 
Q You say about sixteen inches? 
A Well, yes, the length of the wire. I guess so. 
I cee measure it. 
Q I know you didn't. I am daking you for your be:s* 
approximation. 
A Yes. 
Q So this opening was about eight inches high, 
and the cable was about sixteen inches, and they were using 
a pin that was four inches in diameter; is that correct? 
A Yes. 
Q I*m sorry, did you say three inches? 
MR. FISH: He said two, maybe three. 
Two, maybe three inches? 


Yes, around there. 
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y Q When Mr. Fish was asking you questions on direct 

3 examination he asked you about blocking. He asked you 

4 about this support that was screwed against the girder. 

5 A Yes. 

6 | Q Do you remember his asking you that question? 

7 A Yes. 
Q Do you remember him asking you about wooden blocking? 
A 


I don't remember any wooden blocking. They had 
the wrench to loosen them up. 
Q Do you remember any wooden blocking being used 


in connection with this? 


é 
— pent ‘_—_ ond ; 
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A No. 
14 Q Do you understand what I mean by wooden blocking? 
15 A bloc.. of wood. A block of wood that was used in hetiecnt 
16 the concrete girder and this vise like contraption thet. 
17 was used to pin it. You don't recall any such wooden 
18 ¥ blocks; is that correct, sir? 
19 A No, 1 don't recali that. Because the dock 
20 builders, they had a wrench to loosen it up and took them 
21 out of there, saa than they took that tuing out of there, 
, Q My question is, sir, do you remember -- 

A Well, the beam was all clear on both sides. 


® 


Q I know you want to tell me that, hut I am not 


aeking you about that. I am asking you if you remember 
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wooden blocking being used. 
o 3 : a No, I don't recall any wooden blocking. 

4 Q Do you recall that there was anything attached 
to this vise like apparatus with a chain? 
6 A Well, I don't know exactly whether you call it 
a chain or whatever it was, but the dock builders, they 
took it out of there and they loosened it up with a wrench 


and it was cleared on both sides, whatever it was. 


10 Q I know you want to tell me that they loosened 


it up and they took it out, whatever it was, but what 


I want to find out,sir, 


is since you were there and you 


told us all about it, I want to find out what it was. 

14 | Now, my question is: Was there a chain attached 
to any part of this vise or epathind daewesn the vise 

16 ' ad the girder? 


ivan.) A Maybe there was a chain attached to the clamps, 


18 they were hanging, they were loose if they took them out 


19 of there, I don't know nothing about that. 


S 
re. 


Didn't you say that you checked this thoroughly 


I started checking, there was nothing in between, 
Let me finish my question. 
Didn't you say you checked this thoroughly 


before you gave-the captain the okay to lift this concrete 


ne | 
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2 girder? . 
3 A Yes, 
4 Q Well, then, when you checked it thoroughly, 
5 did you see that there was a chain hanging down? 
6 A There was a chain hanging down tieoc. It wasn't 
7 around there where the beam was, it was all clear there. ‘ 
8 Q Where was this chain attached to? 
9 | A I didn't see no chain. | 
10 Q You didn't see no chain? 7 
11 A No, as far as I know. 
12 Q Did you see the block of wood? | 

3 13 A No, I cidn't recognize -- there was no wood 

14 there so far as I know. 


Q You saw no blocks of wood? 


A I saw they loosen up -- whatever was in between 


they loosened it up and took it out of there. 


18 Q What did they do with it when they -- 

: 19 A Something shaped like this in between, [Indicating ] 
20 Q You said they took something out? 
21 A Yes. 


Did they take out a block of wood? 


Well, they took out whatever it was. There was 


nothing there. 


Q Look, I'm asking you, did you see, prior to -- 
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Now, you either saw it or you Aidn't see it. Did you 


4 


see them remove any wooden blocking? 


‘ 25 A Well, it could be wooden blocking, too. I don't 


| 
2 MR. GEEN: Withdrawn. 
3 Q Were you on this barge before the dock workers : 
4 did anything, or the steel workers did anything, were 
5 || you on this barge? 
6 A Yes, sir, I was on the barge. 
7 | Q And you were there to supervise the unloading; 
8 | is that right? 
9 | A Yes, I did. | 
10 | Q Did you watch what they were doinc? Did you 
11 see what they were doing? | 
12 A I saw what they were doing. 
13 Q All right. Now, my question is: Did you see 
| 
14 ! them remove any wooden blocking? 
15 | MR. FISH: Would you define wooden blocking, 
16 please? 
17 | Q A piece of wood in block shape that was between | 
18 f this vise like contraption you have described and the | 
9 | concrete girder. | 
20 CII A Well, whatever there was, they took everything 
2) out of there, it was all clear. 
22 Q Now, sir, we are talking about what you saw. 
| 
| 


cmsr Whelan - cross 


2 ; know. But they took it out of there, whatever it was. 
oy 3 Q I'm not asking you what there could be. You 
told us before -- 

THE COURT: Excuse me. What was this support 


* 
made of, this "V" shaped support? What was it “ade of? 


~_ 


MR. GEEN: The "V" shaped support was «wade of 


metal. 


fe) 


© 


Q You told us that you observed them during this 


10 operation; is that correct? 
1 A Yes. 

12 Q All right. Now, you tell us exactly what did 

13 they do? What did you see them do? What was there and 

14 what did they do with it? 

15 A Well, they took it out of there, that’s all I 

16 could tell you. « 

17 MR, FISH: If your Honor please, I suggest 

18 this has been sakes fifteen times and we are not getting 

19 any further along with it. \ 
20 THE COURT: Yes, I think so. 

21 MR. GEEN: Well, I think I am entitled to an 

22 answer. I think it is a perfectly proper question. 

23 THE COURT: Well, he said before he didn't see 

“A any wooden blocking. Was that your testimony? 

5 THE WITNESS: Yes. 


Whelan - cross 70 
THE COURT: All right. That is what Mr. Fish 
is referring to. 
MR. GEEN: All right. 
Q Therefore, you didn't see any chain attached to 
any wooden blocking hecause you didn't see any wooden 


blocking; is that correct? 


A Well, like I say, if it was -- they took everythin 


out of there, 

THE COURT: Well, did you see a chain? 

THE WITNESS: Well, maybe there was a chain 
hanging onto the “V" shape hanging there. I'm not sure 


about that. But I checked on it so there was nothing there. 


Q 1 ask you, sir, that was your job and your 


responsibility; is that right? 

A To see it was all clear, and I did look at it, 
it was all clear. 

0 If you didn't do that -- 

A 1 @id is. 

Q Let me finish my question, And you didn't do 
it and something wrong happened, that would be your 
responsibility; is that right? 

A Yes, that was my responsibility. I did it. 

18) Now, you told me that since this was your 


responsibility you watched this operation. 


» = 8 R 
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A Yes. 
Q From the beginning to the end; is that correct? 
A Yes. 


Q That was your responsibility. Okay? Is that 


A That's right. 
Q Now I only want you to tell me what you saw. Do 
you understand that? Not waat you think, but what you saw. 
I want you to tell me what you saw those workers ad 
in regard to this metallic vise, or anything attached to it f 
that was securing the girder. 
A Well, it could be a little wood here and there, 
the dock builder took it out of there, whatever it was, and 
I checked on it, it was all clear on both sides and the 
beam let go, the strap let go a little more than a hundred 
ton, it let ee; 
MR. GEEN: I move to strike the answer as 
unresponsive. : 
THE COURT: Suppose you tell me what your theory 
is with respect to this. Because I don't know that it is 
relevant. Where were these hooks with relation to this 
wood, if you claim it was there in any event? It is not 
clear to me wnat you are getting at. Were the hooks on 


top of the beam away from those wooden blocks? 


—" 
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MR. GEEN: Maybe I can help, your Honor. May 
I proceed this way? 
THE COURT: Yes, 
Q I snow «.¢ Defendant Bayshore Exhibit No. xx 
marked for identification, sir, and I ask you, is that 
a fair and accurate representation of the mechanisms used 


on both sides of the girder while it was on the scow to 


secure the girder? [Handincl Yes or no? 
A If I checked that, you mean? 
Q I didn't hear what you said, sir. Is that a 


fair diagram of what the mechanism looked like that 
secured the girder to the scow? 
MR. LYSAGHT: Your Honor, has it been established 
that the witness can read the diagram? 
MR. FISH: I have the same question, your Honor. 
Is this witness accustomed to reading drawings? 
THE COURT: Well, he could tell us. Do you 
understand that drawing? Are you able to read diagrams? 
THE WITNESS: Well, I don't understand much in 
here, | 
Q You don't understand what is there? 
THE COURT: Are you accustomed to reading diagrams 
THE WITNESS: No. 


MR. FISH: Then I would object to the question, 


: 
| 


cmsr Whelan - cross 
your Honor. 

Q Let me ask: This is a drawing of what existed, 
there is no plan here -- 

A That's right. 

Q [continuing] -- and I ask you, does this drawing 
represent the mechanism that was on the scow to secure 
these girders? 

MR. FISH: I will object again, your Honor. 
THE COURT: Well, does that look like what was 
there, a drawing of what was there to secur: the girders? 
THE WITNESS: I don't see nothing there that 
I know of here. I don't know what this is ~- I don't know 
what you are talking about. Where is the beam here, anyway 
MR. GEEN: All right. 

Q I show you Defendant Bayshore Exhibit VII marked 
for identification, sir, and I ask you, sir, does that show 
the concrete girder and -- 

A Oh, yes, I recegnize that there. Yes. 


Q You do? 


> 


Yes. 


That's it, right? 


»~> Yo 


Yes, that's right. 
Is that the one that failed? 


Yes, they took them out of there. I recoqnize that. 


cmsr Whelan - cross 
That's right. 
Q Just listen to my question now, please, 
Is that a picture of the girder that broke? 
A Well, it's a picture of all the girders. I 
don't know what it is. But this is the one they tighten up. 
Now you see the block? 
Yes. 
Now you see the chain connecting the block? 
Yes, I see that now. 
You see that now? 
Yes. 
MR. GEEN: I offer it in evidence. 
THE COURT: Does thet have a number? 
MR. GEEN: Yes, your Honor. Bayshore's Exhibit 
No. VII marked for identification. 
THE COURT: That would be Roman numeral VII? 
MR. GEEN: Reman numeral VII, yes, your Honor. 


MR. FISH: Is that offered as a picture of 


THE WITNESS: That's what he used the wrench on, 
and loosen up and take it out. 
THE COURT: Just a minute. There is no question 


before you. The question was to counsel. 


Mr. Geen, the question Mr. Fish put to you is: 


cmsr Whelan - cross 


Is this being offered as a representation of T-205? 

MR. GEEN: At this time the witness couldn't 
identify it as T-205, but he said it was a typical -- he 
now remembers that it was a typical -- I don't want to 
misquote him -- 

THE COURT: Girder? 

MR. GEEN: Girder. 

MR. FISH: Arrangement. All right. I don't 
think he used that word, either, but I will accept that. 


MR. LYSAGHT: With your Honor's permission, do 


solely to depict the block with a chain attested, attached 
to 8 girder in general? 

THE COURT: Well, such as it. was the case on 
the day of the incident; is that it? 

MR. GEEN: Yes, ma’am. 

MR. LYSAGHT: With your Honor’s permission, if 
this is being offered as a view of the girder at the lift 
was being made, I would ahaeet to that. I don't think 
that has been established. I have no objection, your 
Honor -- 

THE COURT: Well, he agrees it has not been 
established. All right, may I see it? 


I understand the offer of proof is that this Exhibit is 
It will be received. 


Whelan - cross | 76 © 
{Defendant Bayshore Exhibit VII received in 
evidence. } 

THE COURT: Excuse me, we are going to recess 
now until two o'clock fer lunch. I have another matter 
at this time briefly. 

The witness is excused until two o'clock for 
lunch. 

{Luncheon recess.) 


(Time noted: 12:50 p.m.] 
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cmsr Whelan - cross 
ARTERNOON SESSION 

THE COURT: All right, Mr. Geen, you may proceed. 
ANDREW WHE WAN, resumed, 
CROSS-EXAMINATION [continued] 

BY MR. GEEN: 

Q The exhibit that was marked in evidence before 
we went to lunch, Mr. Whelan, at the time of this occurvence 
all four loops broke; isn’t that correct? 

A Yes. 

Q I want to show you some other photographs, Mr. 
Whelan, and we will take them one at a time. 

I am now showing you Bayshore's I marked for 

identification, and I ask you to look at it, sir. [Handing. ] 
A Yes, 
Q Does that show a portion of the typical girder 
and the securing of that girder that.was. on this barge? 

MR. LYSAGHT: I will object to the form of the 
question, your Honor. If that relates to a typical type 
girder, or the girder in question. 

MR. FISH: He said, “typical”. 

MR, GEEN: I am not asking about the particular 
girder in question, I am asking about a typical girder. 


THE WITNESS: All right. 


Whelan - cross 
THE COURT: What do you mean, what is the 
difference between them you said? 
MR. GEEN: No. No. 
Q Does that show, this picture as you look at it-- 
A Yes. 
Q {continuing) -- is that a fair representation 
of the way the girder and the -- 
A Yes. Yes. Okay. Yes. 
MR. GEEN: I offer it into evidence, 
MR. LYSAGHT: No objection, your Honor. 
MR. FISH: No objection. 


COURT: All right, it may be received. 


[Defendant Bayshore Exhibit I received in 


evidence. ] 

THE COURT: Excuse me, the lifting hooks are on 
top; is that it? 

MR. GEEN: That is correct, your Honor. 

THE COURT: And away from this wooden block 


that you were trying to get the witness to talk about 


earlier? 
GEEN: Yes. 
COURT: All right. 


MR. FISH: If your Honor please, that clamping 


device is underneath this "T", this broad "T", you see down 


16 


17 


s 2S 8 
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on the lower leg of the “T", 


THE COURT: Yes, I see that. Well, I was trying © 


to get at the relevance of why Mr. Geen wanted to bring 
out that wooden block with relation to the hooks themselves 
which were on top. All right. 


BY MR. GEEN: 


Q Mr. Whelan, I show you Bayshore Exhibit No. IV 
marked for identification, sir, and I ask you the same 
question. [ianding.] 3 
Do you remember the question? Whether this 


shows the block, part of the girder and -- 


MR, FISH: On a typical instance. 
MR. GEEN: enkinl, I'm talking about a typical 
instance, i 
MR. FISH: He may not remember that. 
A Oh, there it is, yes. The chain there, you mean. 


That's right, Yes. 


hanging on. And there's where you 
loosen up with the wrench, right? Is that where you loosen 
up -- is that the pin sticking out? I don't see it good 
here, anvway, what is there, anyway. 

Q Yes, that is the pin. 


A Yes, that's the pin. With the wrench you loosen 


I don‘*t have the wrench in the picture, sir, but 


ae 
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2 is this a -- 
3 A Yes, that's right. 
4 MR, GEEN: I offer it in evidence. 
| 


THE WITNESS: That the one you use the wrench on. 
MR. FISH: With the observation that that is 
obviously a subsequent picture on account of the hole 
in the top of the "T" there, I have no objection. 


MR. LYSAGHT: No objection to its being a 


10 typical type girder, your Honor. 

11 THE COURT: All right, that is No. II, is it? 
le MR. LYSAGHT: I believe that is No. IV, your 

13 Honor. 

14 THE COURT: Roman numeral IV? 

15 MR. GEEN: Roman numeral IV. 

16 : THE COURT: All chek, 

7 (Defendant Bayshore Exhibit IV received in 
18 evidence. ] 

19 BY MR. GEEN: 

20 Q Now, sir, I show you Defendant Bayshore Exhibit 
21 No. XVII, Rohan nemeral XVII, marked for identification 
ae and I ask you if that shows the block, the wooden block 
as and the portion of the apparatus used to secure the girder 
2A to the barge. ([Handing.] 

ys) 


A Where ig the -- 


& 
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Q Typical girder we are talking about. 


A Yes. Where is the bolt that it tightens up -- 


4 there, is it right here? [Indicating] Well, it's a 

5 little different here the way I look at it. The nut 

6 where it slack up is all on this side, right? 

7 Q That’s right. 

8 A Yes, that's right. 

9 MR. GEEN: I offer it in evidence. 

10 MR, LYSAGHT : Do I have your Honor's permissior: | 
ll to look at these exhibits with Mr. Fish? 

12 THE COURT: Yes, certainly. I was hoping you * 
13 had looked at them before the trial. 

14 MR. GEEN: They have. 

15 THE COURT: No objection? Let it be received, 

16 MR. FISH: No objection. 

17 MR. LYSAGHT: No objection, your Honor. 

18 MR. FISH: If your Honor please, we did have 

19 following the meeting in your office yesterday a conference 
20 out in the corridor, and we did have a chance to look at 

21 them Genients. But we did not have the opportunity to 


examine each one in detail. 


THE COURT: Well, it should have been done before 
trial, 
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BY MR. CEEN: 


Q Now, sir, I show you Defendant Bayshore Exhibit 
No. XVI marked for identification, and I ask you the 


Same question. [Handing.] 


A This is the same thing, right. 


Q Yes. 


A And here is end of the bolt, right? [Indicating] 
Q Yes, sir. 
A Yes, that's right. That's the one it slacked up 
on. 

MR. GEEN: I offer it in evidence. 

MR. FISH: No objection, 

MR. LYSAGHT: No objection. 

THE COURT: All right. 

(Defendant Bayshore Exhibit xvi received in 
evidence. } 


BY MR. GEEN: 


Q Sir, I ask you to take a look at Defendant 
Bayshore Exhibit No. XVI in evidence, and ask you to look 


at it. Handing.) 


Now, that block of wood, can you te’l us in what 


manner, if any, it was attached to the vise like apparatus, 


or was it loose? 


A Yes, I remember that block there, I remember 
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the dock builders, they loosened up the nuts on there and 
they took that out, the shoring out. 

Q All right. Now, that is what I am asking you. 
Are you telling us that all they would do is loosen it 
and then they just take the block out, the block of wood 
out? 

A Well, it -- 

Q Iu that all -- 

A Well, that -- 

Q No. Listen to my question, sir. My question 
is very simple: Are you telling us that all they would 
do is loosen it with a wrench and take the block out? 

A They shoved the block out, they pushed the block 
out. I remember after they loosen it up there, they 
pushed the block out, and it fali down and hang down on 
that chain. 

THE COURT: Just a moment. Mr. Whelan, when a 
lawyer gets up :o object, please stop talking until 1 
can hear the objection. : 

All right, do you have an objection? 

MR. LYSAGHT: I will withdraw it, your Honor, 
because apparently in spite of the language barrier the 
witness did understand the question. 


THE COURT: All right . 
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Q When you say they would push the block out, did 
they use any tools? 


A They used a wrench to looser up them bolts, yes. 


Q Now, beside loosening up the bolts, did they 
use any other tools to remove the block? 

A No, they pushed them down. 

Q Were there any nails to be removed? 

A 


Yes, these men, they had tools to work on, but 


I know they pushed them out, that's all I know of. 


Q Didn't you watch this operation while it was going 
on? 

A I watched to see it was clear so they went ahead 
on it, | 


THE COURT: Excuse me, Where were you standing 


when this operation was going on? On the derrick, or -- 


THE WITNESS: No, I was on the scow in between 


the beam. I watched them when they loosen it up. Both ends 


Q Let me ask you something, Mr. Whelan. Had you 


worked on the Century during the period of time when it 
was working o. this bridge, next to this bridge? 


A Yes. 


Q Had you been on the Century and working with the 


Cen during a period of time when hundreds of these 


gircers had been lifted off? 


to 
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A Yes. Every one of them. 
Q So the day of this occurrence was not the first 


time that you saw girders lifted off; isn't that right? 


A Well, it's over four years ago now, so I forgot 


most of the thing of it, 


Q Mr. Whelan, why can't you answer my question? 
Oe 
1 . 
My question was: You had seen many, many hundreds of 


these girders removed before? 
A I'm just telling you I saw every one of them, 
Q And as a matter of fact, on this day of the 
occurrence before the four loops on this particular girder 
broke, two cther girders had been atees ans put into 
place; isn't that right? 
_THE COURT: Four? Four other girders? 
MR. FISH: Two. 
MR. GEEN: Two. 


THE COURT: Oh, two. 


Q Did you hear my question? 


A Two other girders vere hoisted from the same scow, 
you mean? 


Q Yes. Before this c-currence. 
‘A Yes. Sure, they did. 


Q During all this time that you had seen them 


lifting these girders, can you tell us whether or not they 


Whelan - cross 85 


cmsr Whelan ~- cross 86 

had to remove or they did remove nails from this blocking 
before they removed it? 

A Well,.all right, but they did, they loosened 
everything up. I walked arounc, it was all clear. 

Q Is it fair to say, sir, that you don't know 

what they did to remove these blocks? 

A x Gid, 

Q After this occurrence did you remain on the scow? 


Yes. 


Did you remain there the rest of the day? 

The rest of the day? 

Yes. 

A For what? 

Q Were you there fer the rest of the day on the 
scow after this occurrence? 

A No, I == after the strap let go nobody was on 

the scow then. There wasn't nothing to do on the scow then. 
Q Everybody got off the scow? 


A Yes. 


Q So when these straps broke, what happened to the 
girder? Did it stay in the same place it was? 
A The girder didn't lift up, the girder was on the 


scow. We didn't move the girder. 
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Q And it stayed in the same place it was? 
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A Yes. 
Q And it stayed in the same condition that it wan, 
nobody did anything to it; right? 
A No, no. 
Q Is that correct? 
Yes. 
What about the next day, did -- 
MR. LYSAGHT: Your Honor, in all fairness, I 
think I will have to object to that last question. Is 


he talking about between the time the incident occurred 


and the time Mr. Whelan left the scow did the girder remain 


in the same position? 
THE COURT: All right. Do you want to clarify 

the question to that extent? 

Q Did you tell us, Mr. Whelan, that all work stopped 
on the scow, or everybody got off the scow? 

A No, I don't know about the oes td idais or 
anything, I don't know, but when that let go we didn't 
do no more hoisting. That's what I mean, 

Q Was everything left the same way as far as you know 

-A No. That I don't know what was done. 

Q Did you come back the next day? Did you come 

back to the job the next day? 


A No, no. No, we couldn't work any more. We couldn’ 
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2 work any more, | 
3 Q What time did this occurrence take place? . 
4 A Time of the day, you mean? 
5 Q The time of the day, yes. 
6 A I couldn't -- I don't remember what time in the 
7 day. I don't remember that. | 
: 


Q Well, was it morning or afternoon? 


9 A Well, I don't know if it was before noon or 
10 after noon. I don't remember that. 


Q Do you recall what time you left the scow that 


ay? 


MR. FISH: ‘the scow or the derrick? 
Q The scow, or, the Century? | 
A Well, they took the scow away. They took the 
ScoW away from us, and tied him up to the pier. I guess 
tied him up, or something. As far as I remember. 
Q And you don't know what happened thereafter; is 


that right? You don't know what happened thereafter to the 


girders and to the scow; is that right? 


A No, 


I don't know. I don't remember what happened 


to the... 


Q Did you ever give a signed statement about what 


you know about this accident to anyone? 
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A Well, there was on the log, the captain wrote a 
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2 log, so that's on the log. 
3 Q Besides the log, did you ever give a signed 


statement, or sign a statement as to the facts that 


you 
5 recall about this occurrence? 
6 A I made a statement, you mean? No, I didn't made 
7 no statement to anybody. 
8 MR. GEEN: I have no further questions. 
9 THE COURT: Is there any redirect examination? 
i 10 MR. FISH: No, your Honor. 
ll THE COURT: All right. Thank you, you may come 
12 down. 
13 (Witness excused. } 
14 THE COURT: Next witness. 
15 MR. FISH: Mr. FPreelund, please. 
is 16 
17 AVRUM FREELUND, called as a witness in 
18 behalf of the plaintiff, having been first duly sworn 
19 by the Clerk of the Court, testified as follows: 
20 DIRECT EXAMINATION 
ah BY MR. FISH: 
o Q Where do you live, Mr. Freelund? 
3 A 2 Gabbers Drive, Glen Cove, Long Island. 
ra Q How old are you? 
25 A Forty. 
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2 Q By whom are you employed at the present time? 
3 A Hoffman International Incorporated, 
4 Q You have heard the testimony and the statements 
5 of counsel in court this morning, 
6 A Yes, sir. 
7 - Q They relate to a casualty in connection with the 
. Century in April of 1970. At that time what was your 
9 employment? 
10 A I was employed by Raymond International. 
ul Q Speak up, if you can. 
12 A I was employed by Bs International then. 
13 Q In what capacity? 
14 A I was the assistant general manager of the 
15 Derrick Division. | 
16 Q As assistant general manager, what duties did 
W you have with respect to the Century? 
a A I supervised, among other things, the repair and 
19 maintenance of the vessel. 
20 Q Were you acquainted with Mr. Whelan? 
21 A Yes, 
2 Q How long have you known Mr. Whelan? 
2 A Since I started work with the derrick fleet in 
2A February, 1959, 
2 Q How much contact have you had with him? 
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A I would say considerable. I have been aboard 
the derricks on a number of jobs where he was the mate 
where we were both aboard continuously over the years. 

I would say in that time that I formed a pretty good 
opinion and knowledge of his character and capability. 

Q What is your opinion as to his ability as a seaman 
aes a mate of the derrick? 

MR. GEEN: That is objected to. 

THE COURT: Pardon me? 

MR. GEEN: That is objected to. 

THE COURT: What is the ground of the ebjection? 

MR. GEEN: The objection is that it has no 
probative value at all. It is completely irrelevant to 
the witness’ opinion or as to the exnsbtlities of Mr. Whelan. 

THE COURT: Well, I gather that does call for 
a conclusion. You can ask him how long he had known him 
and so forth. , 

MR. GEEN: Excuse me, your Honor, but my objection 
is broader. It includes that basis, but it is echnine 
than that. I don't understand the relevancy. The fact 
that somebody normally does a good job has. no bearing on 
m@me particular incident. Somebody's habit or custom -- 

THE COURT: Well, I thought he was trying to 


bring out his experience, that he had been an experienced 


* 
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mate or something. Is that your objective? 

MR. FISH: Yes, your Honor. 

THE COURT: All right. 

THE GEEN: The uitndes testified to his years 
of experience. 

THE COURT: Well, that is why I was limiting 
the questioning to this man's knowledge of how long he 
had been employed, and that kind of ing, 

BY MR. FISH: 

Q What has been your experience with Mr. Whelan as 
a mate of a derrick? 

A In the time of my association with the derricks 
he was considered by me and everybody else -- 

THE COURT: No. 

Q Just you. 

THE COURT: The question is — 

A He was considered by myself to be the best mate 
that we had available to us. 

MR. GEEN: This is non-jury, your Honor, but I 


still think that I ought to note my objection to it. 


THE COURT: Yes. Sustained. 


Q What technical experience, or training have you 


A I graduated from MIT in 1955 with a Bachelor's 


. 
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Degree in Naval Arciitecture and Marine Engineering. 
Then after leaving MIT I entered the Navy, and after OCS, 
I attended the Navy Ships' Salvage School. 

Q And OCS is Officers Candidate School? 

A Yes, sir. : 

Q As a result of that did you receive any commission 
in the Naval Reserve? 

A Yes, sir, I did. 

Q Were“You on active duty in the Naval Reserve 
on any occasion? 

A Yes. I served three years, a little over 
three years on active duty, leaving the Navy in January, 
1959. 

Were you at sea? 


Yes, sir, I was. 


Q In what capacity? 
A 


I was athena an AT, that's a seagoing tugboat of 
the Navy. After I was aboard for six months I became 
executive officer of the ship. 

Q Was she a salvage tug? 

Yes. 

Did she do salvage work during that period? 

Occasional salvage work, yes. 


Do you know when the Century was built? 
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A Construction was started in 1964 and completed 
in ‘65. She entered service in December 1965. 

Q What did you have to do with the, either the 
design or the construction of that craft? 

A Well, at that time I was employed by Merritt 
Chapman & Scott who built the vessel. I prepared the 
original feasibility studies for the derrick, a tentative 
@sign. I administered the design contract which was 
executed by New York Shipbuilding Corporation, and then 
administered the construction contract. The construction 
was by American Bridge Division of U. S. Steel. 

Q When you say administered, dogs that mean you 
were in attendance at the work? 

A Yes, sir. 

Q There has been reference here to both Merritt, 
Chapman and to Raymond Interi..tional. What is the 
connection between those two companies? 


A Raymond International bought Merritt, Chapman 


& Scott's operation in December of 1965. 


Q And you came along with it? 
A Yes, sir, I did. 
Q Will you tell us the further history of this 


derrick operation? 


A It was operated by Raymond from ‘965 through 19 -- 
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August 1972 when the three large vessels, the Century, 
the Monarch and the Constitution were sold to The Port 
of New York Authority, who then chartered them on a 
twenty-year bareboat charter to Hoffman Intern: tional 
who took over the business operation of Raymond in the 
derrick operation. 

Q And you went along again with the fleet? 

A Yes, I did. 

Q So you are now employed by Hoffman? 

A Yes, sir. 

Q Were you familiar with the preliminaries to this 
erection, this bridge erection work in Jamaica Bay? 

A Yes. 

Q What connection did you have there? 

& When the first inquiries were received I 
participated in, I don't know if we could quite call it 
feasibility, but a discussion of how the job could best 
be performed by Century, and what the Century's capabilities 


would be relative to’ handling those girders. 


Q You have heard reference this morning to this 


lifting beam, steel beam? 
A Yes, sir. 
Q Who provided that for this work? 


A . It was provided by our customer, which was 
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Kiewit - Slattery. 

Q Were you familiar with che design of that lifting’ 
beam? 

A Yes. Well, there were two beams involved. We 
are talking about the one that was used on this girder 
that broke. The beam was designed by the consulting 
engineering part of Raymond International. I was not -- 

I didn't have any responsibility for the design, but there 
was contact and exchange of information between myself 
and the engineer sho was working on the design. 

Q Are you familiar with the actual operation of 
this beam at the work site in Jamaica Bay? 

A Well, I observed it on a number of occasions, 

Q: There has been reference ede morning to the fact 
that on each en@ of the lifting beam there were two arms 
coming down. with an inverted "“uU" clamp at the bottom of 
each. 

Now, can you tell us whether there was any 
equalizing device in connection with those two arms at 
one end? 

A To the best of my knowledge, there was, and I 
base this on the fact that having observed these things 


being connected when cue of the inverted "U's" would be 


connected, the-ether one would tend to float up and down, 
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2 so as you got a slight motion of the derrick in the 

3 water which could only happen with the equalizer, and a 

4 remember in the design phase my feeling that an equalizer 

5 would have to be sinmediied. 

6 Q It is your conclusion that one was actually there? 
7 A Yes. 

8 Q Did you see the casualty? 

9 A I didn't see it occur. [f arrived later that day. 
10 Q When did you ne about it? 

ll A. I'm not certain of the time of day, but I have 

12 the impression that it was early afternoon. 

13 Q What did you do? 

14 A I left, or, gave word to be passed to the 

15 derrick that they weren't to operate any further, and let 
16 the steam drop on the boiler. I notified the Coast Guard. 
17 I'm not iorteie whether’ it was before leaving for the . 
18 site or after arriving there. And I got out there as 

19 soon as I could. 

20 Q What connection has the Coast Guard with a job 
21 of this sort? 


A Well, not so much with the job as with the 
vessel. The Century is an inspected vessel, and we wer< 
obligated to notify the Coast Guard of any casualty 't:o her 


and since the word that I had was that the boiler was 
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2 somehow involved, there was particular attention paid to 

3 the inspection of boilers and I let them know about it 

4 immediately. 

5 Q You went out to the job site? 

6 A Yes, sir. 

? Q What did you do there? 

8 A I got aboard the Century as soon as I could, 

9 I observed the damage, and I believe the Coast Guard 

10 inspector arrived that afternoon. aa boiler was leaking 

il steam around some pipe connections, f and after looking it | 
12 over, I can say that we lost any fecx of an immediate 

13 serious casualty to the boiler, but realized that some 

14 | Sort of repair would have to be made before stéam could be 

15 raised again, 

16 Q What did you do about recording the items of 

17 damage found? And 


further inspections by any other parties? 


following day that we had a repair gang 


out from Bethlehem 


Steel with an estimator, and at that 


time we authorized the temporary repairs which is basically 


the replacing of some cracked and broken piping. And we 


had called in an independent surveyor to act for us in this, 


which was Holm Andersen's organization. Mr. Wolfe arrived 


13° || A Well, at that time, shortly after, I think it 
i9 || must have been the 
acting for him. 

| 
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I am not absolutely certain as to the dates, 
relative to the date of the casualty that a final and 
complete survey was conducted. It inn tehene at the 
time, I seem to remember it being conducted at the job 
site rather than any place else, that we did examine the 
whole derrick, all of the areas of the derrick that 
appeared to have-been affected, and wrote up a list 6f 
repairs that we agreed would have to be Carried out to 
restore her to her condition before the casualty. 

Q Can you tell us who was in attendance at those 
surveys, or, that survey? 

A Well, I was, Mr. Wolfe was, there was an estimator 
from Bethlehem Steel, I believe it was Mr. Baum -- 

Q Who was he? 

A He was the Bethlehem Steel estimator. I am not®-- 
there were other gentlemen, but I am not certain of their 
names now. 

There were other representatives there? 


% 7 


Was a record made of the damages found? 


Q 
A Yes. 
Q 
A 


Yes, we wrote out a survey report. 
Q Was a record made of the repairs that all 
present considered necessary? 


A Recommendations made, yes, as to the repairs. 


a 
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Q Was that submitted to the shipyard? 


A Well, the shipyard was a party to this, and, 


you know, they concurred in the -- | 


Q Did you obtain a bid from the shipyard for the 


repairs that were recommended by the survey? 


A Well, they, as part of the Survey, all the 
parties agreed with the shipyard estimators to what a 


fair price would be for th epair. 


Q Was a report drawn up at the time this was signed 
by the different representatives in attendance? 

A Yes, 320 

Q Did you sign that? 


A 766, 1 did. 


MR. FISH: May I have the exhibit, I believe it 


is Exhibit 5 marked for identification? 


Q I have here what purports to be a survey report 
of A. Holm Andersen and signed by Mr. Wolfe, and attached 
to that is another document attached as part of the report, 


and I ask you what that other document is, ([Handing. ] 


A That's the survey report that was orepared at 


the time detailing the damage found and the recommendations 


of repairs. 


Q That is your signature there, too? 


A Yes, <— caw. : a 
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Q Ts there aay substantial difference between 
Mr. Wolfe's final report and that preliminary report? 
A No. 
Q Does that report set forth accurately the items 
of damage that you found? 
A Yes, it does. 
Q Does it set forth-accurately the repairs that 
you considered necessary? 
A Yes, it dees: 
Q Does that set forth the prices that were agreed 
by all, and particularly by the shipyerd? 
A Yes. 
in your opinion were those prices fair and 
‘le? 
Yes, they were. 
MR. FISH: I offer this in evidence, your Honor. 
COURT: Is there any objection? 


LYSAGHT: No objection. 


COURT: All right, let it be received. 


[Plaintiff's Exhibit 5 received in evidence. ] 


BY MR. FISH: 
Q We have one more exhibit that remains in 
identification status, Exhibit No. 6 marked for 


identification. It consists of two invoices, I should say. 
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Can you tell us what those papers are, or can 
“you identify them? [Handing.] 

A Yes; those are the invoices received from the 
shipyard for the repairs 

Q Do they show the amount that was paid to the 
shipyard? 

A Yes, they do. 

Q Was in fact that amount paid? 


A * Well, the rubber stamp notations indicate that 


they were passed through to Raymond's Accounting Department | 


ie 


to be paid, and I have no reason to doubt that they were 


paid. 
MR. FISH: Thank you. 


I offer those invoices. 


MR. LYSAGHT: Forgive us, your Honor. May I 
ask counsel a question? 

THE COURT: Yes. 

MR. LYSAGHT: Although I have been doing so 

without asking permission. 

THE COURT: All right. Is there any objection 
to that exhibit? 

MR. GEEN: No objection, your Honor. 

THE COURT: Let it be received. 


(Plaintiff's Exhibit 6 received in evidence, ] 
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BY MR. FISH: 

Q Those documents, Exhibits 5 and 6, show the 
repair dates and that sort of thing. Are the exhibits 
«xcurate in that respect? 

A Yes. 

Q I notice that there were both temporary and 
permanent repairs. Will you tell us why two sets of repairs 
were necessary? 

A Well, when we arrived at the site we found that 
some of the piping to the water columns on the boiler 
that indicate the level of water inside the boiler were 
cracked at the shell and steam was escaping there. 

We found no other damage that might affect the 
integrity of the boiler as a pressure vessel, so in order 
to be able to complete the lifts while the derrick was 

at the site, the Coast Guard inspector agreed that we 
would be able to replace the damaged piping and make 
temporary patches to prevent the leakage of the smoke 
into the derrick. 

Q I think you are going a little bit beyond at 
least the intent of my question. 

A I'm sorry. 

Q Were the temporary repairs performed so that 


the craft might complete her immediate assignment at the 
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Yes. 
And then she was taken away for permanent repairs? 
a 


Yes. 


MR. FISH: That is all I have, your Honor. 


7 THE COURT: All right. 


MR. 


LYSAGHT : 


With your Honor's permission, 


just a few questions. 


THE COURT: Yes. 
CROSS~EXAMINATION 


12 BY MR. LYSAGHT: 


13 Q Mr. Freelund, I understand that. you had been 


15 to this casualty? 


16 A 


out to this site some time, or on other occasions prior 
Numerous times, ves. 


A I imagine I have seen eight to ten of the beams panacea 


17 | Q Had you ever seen the lifting Operations? 

18 A Yes. 

19 Q Had you ever seen the lifting operations as 

20 i described by Mr. Whelan, the gentleman who testified here 
21 before? 

a A Yes. 

23 Q On about how many occasions had you seen the 

2A lifting operations performed in that manner? 

u 
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being installed. 


MR. LYSAGHT: I have no further questions,your 
Honor. <# 
CROSS-EXAMINATION 


BY MR. GEEN: 


ers 


Q Sir, the damages which are contained in that 
Survey, were they all incurred as a result of this incident 
on April 28th, 1970? 


A Yes, 


Q Was the Century in an accident on April 10, 1970? 


bd 


Yes, indeed. 


Excuse me? 


>, YO 


Yes, indeed. 


Le) 


Did the Century hit a bridge? 
ee 


» 


Yes e 


THE COURT: When was this with relation to the 


- ecident? 
MR. GEEN: April 10th. 


THE COURT: What was the date of this incident? 


MR. GEEN: April 28th. 


Q Now, on April 10th, 1920, when the Century was 


involved in this incident, or, hit a bridge, did it sustain 


damage? 


A I'm not certain as to the dates. When the Century 
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hit the Cross Bay Parkway Bridge, yes, she sustained 
considerable damage. 
Q And at that time, which was only eighteen days 
before this incident, is that right? 
A Yes. 
Q At that time was the Century in the process of 
working on this bridge job? 
A No, she was leaving the bridge job to run 
to the harbor to do another job. She was en route from 
the job. 
Q Lisee. 
THE COURT: Where was this bridge located again? 
THE WITNESS: The bridge that she struck was 
the Cross Way Parkway Bridge. 
THE COURT: No, the bridge on which the work 
was being performed that is in controversy here. 
THE WITNESS: Oh, I beg your pardon. The bridge 
she struck was the Marine Parkway Bridge, which is west 
of the Cross Bay Bridge, which is the one she was working 


on. 


THE COURT: Where was the bridge located that is 


in controversy here? 
MR. FISH: Are you asking me, your Honor? 


MR. LYSAGHT: Cross Bay, your Honor . 
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D) THE COURT: Where is that located? 


3 MR. LYSAGHT: In Jamaica. Off Rockaway, I 


4 would say. 


5 MR. FISH: The bridge under construction was 

6 further upstream in the inlet, so to get back to base 

7 from the construction job, she had to come down and go throug 
8 the other bridge, and she was under tow of a fug_and they 

9 heecheridadas nec, 


THE COURT: All right. 


BY MR. GEEN: 


SB 


Q Well, whatever the reason was she sustained a 


substantial amount of damage at that timé; is that right? 


A Yes. 


did the Century continue to work on this bridge job? 


A Again, I will have to Say that I'm not certain 


cf the dates, but after striking the Marine Parkway Bridge 


19 she was unable to work until repairs were carried out. 

20 Repairs were carried out immediately after that before 

21 she entered service again. Tere was damage to rigging 

22 components and in order to make~ these repairs satisfactorily 
23 it. was necessary to perform an overload test on the derrick 
24 after repairs were made. 

25 Q So that it would -- 


15 Q And thereafter between April 10th and April 28th 
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MR. FISH: Excuse me. I might state at this 
time, your Honor, that if counsel wishes to get the 
exact dates of employment of this craft, I have got a set 
of the dispatcher's sheets here and I think they could 
be, those dates, could be developed in short order through 
Mr. Freelund. If counsel wishes that. 

I might say that as a result of my examination 


of those dispatcher's sheets that I have made no claim 


gis! 
in this case for loss of use of this véisel. These are 


| 
repair costs only that plaintiff clai.is. 


ri 


Q The Century then was out o/ operation for some 


period of time after April 10th? 


A After striking the Marine 2arkway Bridge, yes. 


et 


{ 


Q Yes. And was all the dar ge that had been 
caused in the accident of April 104 repaired? 

A Absolutely. ale 

Q Prior to its being returned to: service? 

A Absolutely. 

Q Do you have any records of the repairs made to 
the Century after the April 10th accident? 

A I don't have it with me. I believe I saw them 
attached to some of the papers that were around in 


connection with this case. I didn't bring any along. 


e 
Q Did any of the damages overlap as far as areas 


. 
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of the vessel? 
A No. 
Q That is your best recollection at this time; is 
that right? 
A Yes. 
MR. GEEN: I have no further questions. 


MR. LYSAGHT: With your Honor's permission, 


THE COURT: Yes. 
RECROSS~EXAMINATION 


BY MR. LYSAGHT: 


Q Just so we get the geography straight, Mr, - 


Freelund, the Marine Parkway Bridge, that is the bridge 


that connects the far, or southern dies of Brooklyn with 
what we used to call Riis Park; is that correct, sir? 
A I don't remember that much about Riis Park. 

It's_the or, wg Wanid- ave tO 90. pastel soy 
call it Floyd Bennett Field that -- 

Q Past Floyd Bennett Field, then you arrive at the 
Marine Parkway Brigge? 

A Yes. 

Q Then you either go over to Riis Park or Breezy 
Point? 


A 
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Q Now, in the body of water if you are sailing 
under the Marine Parkway Bridge, in order to get to the 
bridge that was involved in this particular accident, the 
Cross Bay Bridge, you proceed east; is that correct, sir? 


A Yes. 


Q And when you were about even with the Cross Bay 


' 


Boulevard which extends from, I gvu..ss, from Southern Queens 
Over to Rockaway, is that the Cros}; Bay Bridge? 


A Yes, I believe it is the’ extension of Woodhaven 


Boulevard. 


Q An extension of Woodhaver Boulevard, yes, going 


south; is that correct, sir? 

A Yes, 

Q Then crossing over the xv. ter? 

A Yes. 

Q And that is the bridge that was involved in this 
casualty, is that correct, sir? That is the site where 
the casualty occurred? 

A Not striking the bridge, you mean the lifting 
casualty? 

Q Yes, right. 

A Yes, 


Q Sir, Mr, Fish questioned you about the lifting 


beam itself, - 
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A Yes, sir. 

Q That would be the beam that came down and was 
attached to these particular girders and then raised. 

Did you say, sir, that you were in attendance at a meeting 
of consulting engineers for Raymond International? 

A No, I didn't. I said that Raymond acted as 
consulting engineers in addition to the derrick operations, 
The derrick Operations were a small part of Raymond's 
overall Operation, and Raymond does, and I believe still 
does, consulting engineering work. 

Q Did they act as consulting engifMfeers in connection 
with this lifting beam? 

A Yes. 

Q Did they also act as Conwidtine” snueneers in 
connection with the girders? 

A Not to my knowledge, no. 

MR. LYSAGHT: Thank you, your Honor. 


THE COURT: Did you testify that the beam itself 


was furnished by -- ae 
THE WITNESS: By Sankt. 
THE COURT: [continuing] By Kiewit? 
THE WITNESS: Yes. 


THE COURT: What do you mean by that? 


THE WITNESS: They bought it, had it built, and 
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it was designed by Raymond International as consulting 
engineers. 

THE COURT: Read that answer, please. 

{Answer read. ]} 

THE COURT: The beam was designed by Raymond 
International? 

THE WITNESS: Yes. 

THE COURT: And Kiewit did what? 

THE WITNESS: Well, Raymond International 
furnished them with a set of plans to have the beam built, 
and then Kiewit contracted with somebody or other to have 


them built to the plans. 


THE COURT: I see. All right. 


MR. LYSAGHT: If I may, your Honos,. 
THE COURT: Yes, 
RECROSS-EXAMINATION 
BY MR, LYSAGHT: 
Q That was what I was just a little confused about. 
In other words, Raymond International was employed by 
Kiewit to design this lifting beam; is that correct, sir? 
A To my knowledge, yes, sir. 
Q And Raymond International consulting engineers 
designed the entire beam; is that correct? 


A The kifting beam 


21 


0 NRIOL A IE AR A A 


cmsr Freelund - recross 113 

Q The lifting beam. 

A Yes. 

Q And then as a result of that design, Kiewit 
consulted with someone else to build the lifting beam in 
accordance with the design made by Raymond International? 

A That's my understanding. I wasn't party to those 
contracts or discussions. 

Q And that included the hooks that went down 
onto the beam as well? 

A Yes. 

MR. LYSAGHT: Thank you. 
THE COURT: All right, thank you. You may come 
down. 
(Witness excused. ] 
MR. FISH: That is plaintiff's case, your Honor. 
THE COURT: Are there any motions at this time? 
MR. LYSAGHT: Yes, your Honor. On behalf of 
my client, the defendant, Kiewit - Slattery, I respectfully 
| move apart the plaintiff's complaint on the ground 
that there has been no showing of any negligence of any 
breach of any duty owing by my client, Kiewit - Slattery, 
to the plaintiff. 
From all the evidence before your Honor at this 


point, it would appear that this casualty occurred by 


+ 
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reason of the parting of this lifting device, There is 
no proof that my client had any notice, my client did not 
build this particular beam, 

THE COURT: When you say lifting device, are 
you referring to these hooks that were built into the 
concrete beams? 

MR. LYSAGHT: Yes, your Honor. There was no 
evidence that my client knew or should have known that 
there was a defect in this particular lifting device 


built into the concrete girders, 


They purchased it from Bayshore, and it was 
shipped up and put in place in accordance with the evidence, 
and there is no evidence that my clients did anything 
wrong which resulted in the casualty in question. 


THE COURT: . All right. Mr. Fish, do you want 


MR. FISH: If your Honor please, negligence of 
the principal defendant is not an element of the plaintiff's 


case. We rely upon the warranties in the contract of 


employment between Kiewit and Raymond. 
We aiso rely on the doctrine of implied warranty 
of workmanlike performance which I believe would be 


quite familiar to your Honor, and the Supreme Court has 


extended that “t6™@onstitiite a guarantee of safety. and 
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effectiveness of apparatus which is furnished by the 
servant in the performance of his work. 

So we say that Kiewit furnished this lifting 
device and that it warranted the safety thereof. The 
device failed under normai usage. There is a breach of 
warranty there, and we also submit that under the general 
as it is now interpreted as to manufacturer's strict 
liability for dangerous instrumentalities, that that 


' would also apply to Kiewit's relationship to Raymond, 


Now, it is not necessary to show that it was 


an actual fact. I mean, evidence is seidom available, 
As to that we say that the circumstances speak for 
themselves, 

THE COURT: Well, what was the contract between 
Raymond and Kiewit? 

MR. FISH: That is set forth at some length in 
my requests, the pertinent -- 

THE COURT: Well, give me the essence of it 
now. What was Kiewit to do? 

MR. FISH: Kiewit was to supervise and 
superinterd this work. It was to furnish the equipment 
necessary apart from the derrick itself and its falls. 
The lifting devices, that beam and anything else that was 


necessary, was to be furnished by Kiewit, and Kiewit guaranteed, 


OF cmsr 116 


shall we say, covenanted, to indemnify Raymond from any | 


| loss resulting from failure in those respects. That is 
ae plaintiff's position, your Honor. 


| THE COURT: Well then, it is your position that 


the defendant Kiewit breached its duty of workmanlike 


performance as set forth, or implied in the contract? 


8 i MR. FISH: Yes, your Honor, that and the breach 
9 of the actual covenant of the written document. Both | 
10 | = elements here. | 
i | 
1] | THE COURT: Ali right, what covenant? 
IL 1 Do you want to read that? 
\ | 
13 | MR, FISH: Do you have a copy of the findings | 
"aes | 
15 | THE COURT: Yes, I have the findings. 
16 MR. FISH: It appears on Pages 3 and 4. The | 
M7 specific paragraph is 8, it covers the furnishing of the 
| equipment, and Section 9, which is on Page 4 is the 
19 indemnity agreement. Section 11 shows exercise of direction | 
20 and supervision. It contains further indemnity. | 
| | 
21 | THE COURT: What do you say, Mr. Lysaght, about | 
2 | these provisions which seem to indicate that you were | 
23 } responsible for the lifting devices? Including fittings. | 
aA i MR. LYSAGHT: Is your Honor directing my | 
25 | 


} attention to Paragraph 9th of the agreement? 


ee Q. 


THE COURT: First eight. 


MR. LYSAGHT: Eight. Well, it says that -- I'm 


THE COURT: Yes, it says that you are to provide, 
or furnish any and all special fittings, lifting devices, 
strongbacks and slings required for hooking onto and 
hoisting within direct reach of the derrick's tackle, 
the various girders together with all labor for slinging, 
guiding into place, securing the members as hoisted in 
place, in casting off of slings and lifting devices without 
cost to Raymond. 


MR. LYSAGHT: Well, it is my position, your Honor, 


that I don't feel that that provision has anything to do 


with what we are dealing with here. It refers to fittings, 
lifting devices, strongbacks and slings required for 
hooking onto and haisting within direct reach of the 
derrick's tackle the various girders together with all 
labor for slinging, guiding into place, securing of 
members as hoisted in place and casting off of slings 
and lifting devices without cost to Raymond. I don't 
think that that constitutes any indemnification provision. 
In other words, it is merely an agreement to 
provide those particular items. 


THE COURT: Well, that is the next, 9. 
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2 : MR. LYSAGHT: Now, that's what I was concentratin 
3 on, your Honor. and I respectfully submit, that that 

4 constitutes an indemnification agreement by Kiewit to 

5 


save Raymond International harmless from claims to third 


6 persons. There is no provision here that Kiewit International 
7 will insure or make good for any property damage by Raymond 
8 International itself. 
9 In other words, that particular clause, if your 
10 Honor will notice, they agree to indemnify, defend and 
ll save harmless its vessels, agents, et cetera, from any 
12 loss, liability, damage or expense, including attorneys' 
13 fees and Court costs arising from, suffered or incurred 
14 | in connection with any claim for injury to persons or 
15 | property resulting in whole or in part of the failure or 
16 insufficiency of the facilities and/or equipment. Furnishe 
7 or installed by Kiewit - Slattery. 
aan I respectfully submit, your Honor, that that 
19 particular agreement is an agreement to indemnify against 
20 | claims from third parties, and I think it could only 
21 be construed in that manner, your Honor. 
; 22 THE COURT; Well, let me ask you about these 
23 hooks that were built into the steel girders by the 
2A manufacturer. Were they put there at your specification? 
25 


MR. LYSAGHT: This I couldn't answer at the 
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present time, your Honor. They were ordered from that 


3 particular contractor, Bayshore. 
TEE COURT: The hooks were ordered placed in the 
beams by your company? 
MR. LYSAGHT: Well, the girders were ordered 
from them, your Honor. As far as who put them in there, 
I couldn't tell you. I know that Bayshore put them in. 
THE COURT: Well, the question is, were they 


put in at your direction to operate in connection with 


the steel beams? 


12 MR. LYSAGHT: No, ma‘am, I think they were 

13 already in there. I think that Bayshore had them in there 
14 for ehede own devices as well, because they had to move 

15 these beams around their own yard. : 

16 THE COURT: So they are generally a part of the 
7 beam itself so it could be lifted. 


unqualified answer to that, ma'am, but it is my understanding 


that that is the case. 


THE COURT: And it is your claim that what 
happened here was that one of these hooks put in by Bayshore 
failed; is that it? 


MR. LYSAGHT: Yes, ma'am. 


me 8 8 


THE COURT: Well, I believe that Mr. Whelan 


| MR. LYSAGHT: I hesitate to give you an 
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MR. FISH: Two loops on each end, and it is 


2 testified, and also Mr. Freelund,that all four of these 

3 hooks came apart. I realize Mr. Whelan's testimony 

4 appeared to be that only two of these hooks were engaged 

5 in this process, 

6 Now, which is it? Is it just a conflict in the 

7 testimony? 

a MR. LYSAGHT: No, I think all four were involved 

9 | in the lifting process. In other words, each girder had 

10 two lifting straps, or loops, on each side. 

ll THE COURT: Is that the way you other gentlemen | 

12 ! understand the testimony? Because I thought that he | 

13 | was saying only one end was engaged. | | 

4 || MR. FISH: No, your Honor. i 

15 THE COURT: All four ete enuaaad. 
| 


my understanding that the loops at one end gave way, then 


u* the other loops gave way, and then the lifted beam just 


19 took off. 

20 THE COURT: In other words, all four hooks 

21 ‘week engaged. 

oe MR. FISH: All four hooks were engaged, and 

23 all four eventually parted. Probably in terms of fractions 
2 of a second. 

25 


THE COURT: Now, was your company responsible 
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2 for furnishing the iron workers and other workers who 

3 were to remove this hiock of wood, unscrew it from the 

4 "vV" shaped support? vid you furnish that help? 

5 || MR. LYSAGHT: Yes, ma'am. Yes. In other 

6 words, the complement of the scow where the beams were 

7 | located consisted apparently of Mr. Whelan, who is an 

8 employee of Raymond International, who just testified, 

9 Mr. Jess Comer, whom I have in court, he was employed by 
10 my client to also supervise the work and iron workers 

ll | which we retained, And it is our contention, I don't 

12 think it is the plaintiff's contention, ma‘am, that there 
13 | was any negligence in the manner in which the beam was 
14 lifted, it is our contention that there was a defect in 
15 the lifting strap, 

16 THE COURT: Well, I gather it is the plaintiff's 
17 


contention that it was your failure to provide the careful 


19 girders; is that the plaintiff's claim? 
20 aoe MR. FISH: Yes, your Honor. I do not contend 
21 at this time that Kiewit was negligent in its inspection 


and use of these loops, although it is possible that third 
party defendant's testimony may bring out something in 
that respect. But I am considering it just at present 


as between myself and Mr. Lysaght. 
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I do not say that they were negligent in their 
inspection. I say that this resulted from some inherent 
defect which was not discoverable. I think the defect 
iis: have been there or it wouldn't have broken. 

But I'd say that I don't contend that that 
was discoverable by reasonable inspection by Kiewit. If, 
however, the third party's testimony is that this was 
caused by failure to free the beam and then combined with 
instructions to our captain by Mr. Comer to go ahead and 


lift a fast beam and put an unnecessary strain on there, 


then there is negligence. 


But I am not resting my case on that at this point, 


I think that beam was perfectly free. I think Mr. Whelan, 
I believe his testimony was accurate. There was a 
language barrier there probably, and his understanding 
of questions and his answers may have been to some extent 
at cross purposes, but I think the message comes through 
loud and clear that that beam was free and was lifted 
in proper manner. 

If that is #o, I find no negligence on the part 
of Kiewit. 

MR. LYSAGHT: I think, your Honor, that Mr. Fish 


is going on the basis of the contract marked for identifie 


cation which I construe -- 
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THE COURT: Well, the testimony of Mr. Whelan 
leaves certainly a question as to whether those beams 
were in fact free. His testimony seemed to be at first 
that he didn't see a wooden block, he didn't recall a 
wooden block. Then when he was finally shown pictures 


of how those girders were secured, he then admitted 


a 


seeing the wooden block, that that is the way they were 
held together. It would seem to indicate he is not 
certain in his own mind that the girders were entirely 
free. 

That is why I am asking Mr. Lysaght whether his 
client, Kiewit, was responsible for furnishing the workmen 
whose duty it was to unscrew those blocks and free the 
girder itself. And asking whether it is your claim that 
they failed to properly unscrew them and, therefore, breache 
their duty of workmanlike performance, 

MR. FISH: I would like to be heard first on 
Mr. Whelan's testimony, your Honor. Now, the question is 
blocks. There is a difference between a block and blocking, 
and shoring chaber, Usually items of cargo have braces, 
long wooden braces, and they have got dunnage under them, 
and I think that was the type of material that Mr. Whelan 
understood. Because he said, whatever was there, every time 


he was asked this question, he says, I don’t recall blocks, 
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but whatever was there they took away. Every time he 
said that. He said they took something out of there. 

He was consistent in that point of view. 

THE COURT: Well, the record seems clear that 
those hooks were broken. The question is how they became 
broken. Whether because they were inherently defective, 
or the wire was rusty, which was used in making them, 
or whether the workmen failed to unloose these blocks 


and chains which held the girder so that when the derrick 


went to lift it, they were bolted, in effect, to the 


Stanchions, or whatever you call them, which hold them, 
and that is what caused these hooks to break, because 


the bolts had not been unloosened. 


Now, there is evidence from which the Court could 
find that they had not been because of Mr. Whelan's 
testimony which were not clear. 

MR. FISH: I submit, your Honor, that there 


was no evidence whatsoever that at the present stage that 


the beam was secure. Mr. Whelan said that they loosened 


up those clamps. That freed the beam. Now, there is no 
testimony to the contrary. There is not a word in this case 
from Mr. Whelan or anybody else that those -- that that 
beam was in fact gripped. He denies vehemently that it 


was gripped. I don't see how your Honor can say that his 
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testimony supports the exact contrary, 

THE COURT: Now, I am Saying his testimony 
was not clear, it was equivocal. That is, he first Said 
he didn't remember any such blocks, he didn't remember 
any such chains, and then he finally admitted that he 
remembered it. That is a crucial consideration here, 
as to whether those blocks and chains were unfastened 
so that the derrick could lift those girders, 

Now, obviously if they were still fastened and 
the derrick attempted to raise the girder, that would 
cause those hooks to break. It s: oms to me “hat that is 
self-evident that they would break, becAdwse those girders 
were still fastened. 

So, that is crucial, as Ir en it, and his 
testimony was equivocal at best as to that, 

Now, all I'm asking you, Mr. Fish, therefore, 
is, is it your Claim that it was the defendant Kiewit's 
responsibility to unlgose those? 


MR. PISH: Yes, your Honor. 


THE COURT: And in that sense breached its duty of 


workmanlike performance, 
MR. FISH: Yes, your Honor. 


THE COURT: He admits he furnished the workmen 


to do that. 


MR. FISH: Yes, your Honor. If your Honor 
should find, and I don't see how you possibly could on 
the testimony today, that those were not unloosened, 
then I say that is a clear breach of their obligation 
in supervising and executing this phase of the loading 
operation. That I will answer affirmatively to. That 
is a breach. 

If your Honor so finds that those clamps were 
not unloosened. 

THE COURT: Now, let me ask you this: Is it 
your contention that Kiewit was to furnish the hooks which 


were placed as Mr. Lysaght says in the @oncrete beams 


themselves when they were Manufactured, is that a part of 


what he was to furnish? 

MR. FISH: Absolutely. That contract of 
manufacture between -- well, our contractor, Kiewit, says 
that Kiewit is to furnish all the devices necessary for 
lifting. That was a necessary device. 

THE COURT: That is what I am getting at. 

It is your claim that that is a necessary device. 

MR. FISH: Absolutely. 

THE COURT: It could not have been lifted 
without that hook? 


MR, FISH: Not as the beam was constructed. 
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When we didn't use those hooks any more, the beam itself 
had to be modified and a different arrangement made, 
They punched holes so that we essentially could put 
heavier slings around that beam. 

THE COURT: Wait a minute. Say that again. 
They did what? 

MR. FISH: They punched holes in the tops of 
every beam that was placed over this, and the photographs 
will show that, holes so you could pass a very heavy 
wire sling down around the beam and back up again in a 


loop and hook it to that. Much, far stronger than these 


loops that were cast into the beam itserf 


THE COURT: All right. But the question is 
waether those loops were an essential part of the equipment 
that Kiewit was to furnish. You say that is your claim. 

MR. FISH: Yes, your Honor. 

THE COURT: And that is included in that contract 
provision that I referred to, Paragraph 8, 

MR. FISH: Yes, your Honor, that is a lifting 
device. 

THE COURT: All right. And Mr. Lysaght, I 
gather you agree that is a lifting device? 

MR. LYSAGHT: Oh, yes, your Honor. May I be 


heard, your Honor? 


so ss: & 8&8 
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THE COURT: All right. 

MR. LYSAGHT: I am sorry, am I being presumpt ious? 

THE COURT: Well, your motion would have to be 
denied, it seems to me, if you are providing that lifting 
device. It did break. 

MR. LYSAGHT: Well, I think really the plaintiff's 
claim narrows down to this: That there was no negligence 
in the manner in which this thing was lifted. That one 
of these lifting devices broke, and that pursuant to that 
contract, that provision of indemnification of the contract, 
my Client is bound to his client. 

I would, my motion is I do not construe that as 
an absolute indemnification agreement to reimburse them 
for any loss that they sustained. 

MR. FISH: I think there is iene answer to 
that one, that even if you do so cénstrue it, there is a 
breach of contract to furnish a proper lifting device, 
and this is damage which flows foreseeably and naturally 
from that breach of contract regardless of whether it is 
a formal written contract or not. I would say it's 
Horn Book contract law. 

MR. LYSAGHT: I would agree with Mr. Fish with 
all due respect, your Honor, I think there is no negligence 


in failing to remove the blocks. I think there was a slight 


‘ 


* 
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language barrier in that when Mr. Whelan was asked 
referable to a block by words in a question, he didn't 
know what he was talking about. But then when he was 
shown a photograph, he identified it, but was vehement in 
his insistence that all these blocks were removed. 

THE COURT: Well, it seems to me your motion 
would have to be denied. 

MR. LYSAGHT: I respectfully accept. 

THE COURT: 1a tone: Do you have some motions 
at this time, Mr. Geen? 

MR. GEEN: Yes, your Honor. Of course not 
addressed to the claim of Kiewit, the thira party claim 
of Kiewit against Bayshore. That, I would be premature 
if I addressed that. : 

But there was a claim directly by Raymond 
International. 

THE COURT: Against you? 

MR. GEEN: Yes, your Honor, and I do want to 
address that. But, before I do, if I may, a great deal 
of comment has been made about the evidence and what the 
witness said and did not say, what he meant to say and 
language barriers. I think I would be dresumptious $f x 
‘had to ask your Honor for the Secnptinten to argue the 


opposite. I am not going to comment about it. 
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2 I think your Honor realizes that to.a certain 

3 extent, to a large extent, Mr. Fish and Mr. Lysaght are | 

4 united in interest to attempt to pass this loss all the 

5 way down the line to Bayshore here and, therefore, I 

6 don't think it is necessary to say, to comment on the 

7 witness' testimony. " 

8 There is no contract between Bayshore and 

9 Raymond upon which Raymond can rely on any contractual | 

10 | cause of action. I Sows ack that there has 

ll | been no proof of any negligence. There has been no proof | 
12 | of any defect. 

13 | Mr. Fish seems to say that since four lo:cyps broke, | 

14 | that means he would have a prima facie case of def:ctive | 

15 | beam, defective loops. I don't understand that at all. 

16 Here we have the popu that 200 of these beams were 

se lifted before, and now we have a beam being lifted and 

ig "|| all four loops break, and Mr. Fish would have you say that 

19 there was no reasonable inference, or the most probable 

20 one is that those loops were defective. 

1. 4 I submit that that is not the fair inference, : 


that it is equally probable that it was caused by the 
manner and method that it was handled from the time that 
it left Virginia where title transferred to Kiewit, until 


the time of the occurrence, and that includes all the 


. 
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handling of it. 

I don't see any prima facie case made out by 
Raymond against Bayshore and, therefore, I move for 
judgment dismissing the cause of action against Raymond 
International against Bayshore. 

THE COURT: All right, Mr.Fish. 

MR, FISH: Again, negligence is not an element 
of the case. This is a strict products liability. I have 
in my request for rulings of law stated the principles and 
the principal authorities, and just several days ago 
attention was called to a very recent case, I think it is 
a slip opinion in The Court of Appeals here, in which they 
cited another very recent New York Court of Appeals case 
which establishes the law both of the Second Circuit and 
of New York itself, is precisely as outlined in the 
restatement of the law. And that I have quoted in my 
requests. 

You have the document with my request there, 
if you will look at Page 8, there is a literal quotation 
of the rules stated in the restatement of the Bar of 
Second Torts, and it is borne out by the other authorities 
I have cited there immediately preceding, and by another 
case which I shall -- well, I can furnish it to you first 


thing in the morning when I look through my papers a little 


® 
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more carefully. 

I thought I ha@ it right here on top of the 
pile, but I don't see it. It is hard to cite it in 
connection with a discussion. The text books, as well as 
under oe statement, make it very clear that where 
something fails in the ordinary course of usage, that is 


expected of it and there is no reasonable explanation 


for it, it must be presumed that it was defective. That 


is sufficient. If it had been mis-used, mishandled, something 


of that sort, that is a defense, yes. But there is no 


evidence of that. 


and the evidence as I understand it, this was delivered 

by Bayshore, this beam, aboard this deecksiiy fitted 

berge, because you had to have all this steel construction 
On it, and that beam wasn't touched: again, it was simply 
towed up and placed alongside the dredge. There is nothing 
to indicate it was ever touched Or misplaced until it was 
ready and attempted to be lifted. 

So there is no misuse of the beam on the inside 
other than possible exposure to the weather. Now, this 
beam had been in existence, it was built, I believe, the 
previous year, it had been out probably in the open down 


there, it is subject to mar‘ne perils of moisture, possibly 
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boarding seas on the way up, an@ it looked like it is. 

Now, it should have been protected against any 
such elements as that, and it wasn't. I mean in 
construction. That should have contemplated that sort of 
— 

I say tha. the only explanation of this is the 
defect in construction, and that ties is sufficient to 
establish the case under this statement of the law against 
Bayshore. 

THE COURT: May I see that exhibit which showed 
the broken hooks? 

MR. FISH: That would be my Exhibit No. 4., I 
believe, your Honor. It broke beneath the surface of the 
cement. So, if there was a crimping: of the wire, damage 
to the wire in construction, you see, it wouldn't have 
been obvious, but the defect would have been there just 
the same. It's a possibility. 

MR. GEEN: Your Honor, excuse me. I don’t want 


to interrupt, I don't want to be discourteous, but I have 


heard more testimony about what happened when this barge 


was on the way up from Virginia, what happened during 
construction, where this thing broke, and the only time 
I have heard all this testimony is from Mr. Fish. I didn't 


hear it in the case, and I don't mean to be Sarcastic, but 
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I think this is improper. This is Mr. Fish! interpretation, 
This is argument not from any evidence in the record, 

THE COURT: Well, we are focusing now on the 
evidence which is Plaintiff's Exhibit No. 4, two photographs 


.and each photograph shows these hooks in a broken 


condition, 

Now, are these all four involved in this? 

MR. FISH: ‘Yes, your Honor. There are some 
notations on the back of them which indicate that two of 


them are on one end and two of them are on the other end. 


THE COURT: I see. And there does appear to be. 


some evidence of rusting on the photograph, the color 


photographs. The area around the wire does appear to have 


rusted. 


Now, if the Court should find that all of these 
fastening devices had been removed from the concrete girder, 
as Mr. Whelan testified at some point in his testimony 
before the hoisting, the final hoisting operation took 
place, then it would be clear, wouldn't it, that what 
happened here is that the accident was caused by the 
failure of these hooks which your company put in there; 
isn't that so, Mr. Geen? 

MR. GEEN: No. I have to answer that question 


in the negative because there are other factors involved. 


cmsr a35 


I must say that I would hesitate to Say this if I hadn't 


heard a great deal of argument given to the Court already, 
* 


but it does strain credibility that.all four would. fail 
at the same time, or that even two would fail at the 
Same time. I know I am anticipating testimony, your 
Honor, but there will be testimony in this case from an 
engineer that if one had failed, thi other three should 
have adequately held, there was that much of a safety 
factor built in. Yet, the testimony is that they all 
failed. 

Now, to assume therefore, that all four were 
defective, or two were defective, because I think I have 
to fairly say that if two failed together, it is likely 
the other two would have failed -- 

THE COURT: Weli, if one failed 

MR. GEEN: Three would hold it. 

THE COURT: [continuing] -- it seems to me that 
there would be a redistribution of stress involved somehow. 

MR. GEEN: And three would hold it, 

THE COURT: Which would put a different weight 
on the remaining three, which might cause them to break 
as a natural consequence of one having broken; isn't that 


SO? 


MR. GEEN: No, because the Safety factor-built in 
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was 3.5 times the weight of the girder, aid if one broke, 
it would be reduced in half, and you woulda have 1.7 would 
be the safety factor of the girder. So, it should have 
held. If a second one broke, the second one had to be 
defective. That I say strains reason. 

Just as a matter of coincidence, that after 
lifting 200 of these girders you get one with two of these 
straps which for some unexplained reason, we don't know 
why, I don't think they Fe claiming rust now, there has 
been no proof of that, are defective. 

THE COURT: Well, I theught they were claiming 
rust. Are you claiming rust from the picture? 

MR. FISH: That's what Mr. Whelan testified to, 
and as your Honor. observed, that is what the photographs 
show. 

THE COURT: Yes, I recall Mr. Whelan testified 
it was rusty as you could see in the picture. 

MR. GEEN: Yes, but there is no testimony in 
this case that rust would have any effect whatsoever on 
the bearing capacity, nor is there any testimony as to when 
this -rust developed. And title to these girders passed 
down in Virginia when they were loaded, right in the 
cantract between Kiewit and Bayshore. And this particular 


girder -- 


THE COURT: Well, does it give a date when 
title passed in relation to the date of manufacture? 
MR. GEEN: Yes, I can give a date. 
THE COURT: Is that in the evidence? 


MR. GEEN: It is in the Interrogatories, your 


Honor. Shall I refer to it? 


THE COURT: Yes . 


MR. LYSAGHT: If I may be heard on that, your 


COURT: Just a moment. 

LYSAGHT: I'm sorry. 

COURT: One thing at a time. 

GEEN: April 13, 1970. 

COURT: They were manufactured? 

GEEN: No, title transferred. 

COURT: Well, that has no relevance unless 
you can give me the date of manufacture to our discussion. 
The question is how long they may have been around on the 
pier down in Virginia somewhere out in the weather 
uncovered, as e, Fish suggests. Is there any evidence 
as to -- 

MR. FISH: Yes, your Honor. Answer to Question 
6 in the Interrogatories to third party defendant, it 


was manufactured in 1969 at Cape Charles, Virginia, that's 


. 
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the only testimony we have. 
THE COURT: No month, just the year? . 
MR. FISH: It was in the previous year, that's 
all. , 
MR. GEEN: You are being asked to make so many 
inferences upon inferences. 
THE COURT: No, we are not. We are looking at 
the evidence now. Those interrogatories are in evidence, 
aren't they? 
MR. FISH: Yes, your Honor, that was the first ; 
thing I did. 
THE COURT: We are looking at the evidence now, 
there is evidence on which the Court could find that these ee 
beams were manufactured a year before and title passed 
to the defendant Kiewit as a result of which rust caused 


the weakening of these, it looks like wires covered with 


é 


something here, which created these loops and that that 
rust was the cause of the breaking here, so that your 
motion to dismiss the plaintiff's case would have to be 
denied, it seems to me. Admittedly it was built in there 
by you for the purpose of facilitating the lifting of these 
girders; isn't that so? 

MR. GEEN: It was installed into the girders 


for the absolute necessity of Bayshore using them to 
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lift the girders after manufacture and put them on the 
scale, and I would admit that they were left there for 
use as far as the convenience of Kiewit is concerned. 
But if I just may say this, your Honor, although I have 
not checked with my clients, I am absolutely sure that 
this after manufacture had been exposed. The girders. 
And therefore were subject to rust. 

But I said before that I believe that the Court 
has to be asked to indulge in inference upon inference 
upon inference. 


Now, if I just may take a moment to explain 


what I mean, you are being asked to say that rust was 


caused during the time it was in the possession of Bayshore, 
that that rust was in substantially the same -- 

THE COURT: The issue is whether the plaintiff 
has that burden. Does he have the burden of proving all 
that, or does he merely have to show that a device failed 
when used for the purpose for which intended? Does he 
have the burden of showing all that yau suggest? 

MR. GEEN: I think he has the burden since this 
ie not res ipso, certainly. 

THE COURT: Well, it seems the doctrine of 


strict liability seems to resemble that if it has any 


meaning at all, than if it was being used for its intended 
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2 purpose and the purpose was, you admit, these were put 
3 on there to facilitate the lifting of these beams, and 
4 if that breaks while being used for its intended purpose 
5 according to Mr. Fish, the law is that you are strictly 
6 liable. He doesn't have to go and show all kinds of 
7 | reasons how it could have broken. All he has to show 
.. is that it broke during its normal and expected use. 
9 MR. GEEN: I respectfully submit that he may 
10 | not have to show a partir ar defect. I would agree with 
11 | that. He doesn't have to show a particular defect, but 
‘e | he must prove, and his burden of proof is to show a defect. 
13 | “That I say he has not done. Dic 
14 Also those cases say where there is strict 
15 liability that other reasonable wigbsnek ties are excluded. 
16 I say Mr. Fish has not done that, he has not excluded other 
7 reasonable explanations. As the present status of the 
18 case it is more reasonable to believe that these four 
19 loops were not defective and that they were on the evidence 
2 in the case at this present time which is all I can 
21 address. 
2 THE COURT: All right, that motion is denied. 
3 Now, we are going to recess until tomorrow morning. 
: “A We are going to recess until ten o'clock euimnieene morning. 
25 
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RAYMOND INTERNATIONAL 


“against - 
4 PETER KIEWIT SONS' CO. and 
5 SLATTERY ASSOCIATES, INC. 
70 Civ. 2712 
6 - and - 
7 PETER KIEWIT-SLATTERY 
8 p 
“~against- 
9 BAYSHORE CONCRETE PRODUCTS CO. 
10 
6 June 1974 
11 
10:15 a.m. 
12 
" (In open court.) : 
a THE COURT: Good morning, gentlemen. 
m MR. LYSAGHT: May I proceed, your Honor. 
16 THE COURT: Yes, you may. 


MR. 


LYSAGHT: Mr. Jess Comer, 


JESS W 


i3* ° co MER, called as a witness in 
a behalf of the defendant, being first duly sworn by 

“ 7 the Clerk of the Court, testified as follows: 

‘ MR. LYSAGHT : With your Honor's permission. 


THE COURT: Yes. 
DIRECT EXAMINATION 


BY MR. LYSAGHT: 


- Q Mr. Comer, are you slightly hard of hearing ? 


* 
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’ A Just a little bit, yes. ° 
. Q All right. If you don't hear a question or don't 
4 understand it, would you tell her Honor and ask us to 
5 ; 
! repeat it? 
6 1 
| A Yes. Okay. 
7 ‘ 
Q Mr. Comer, how old are you, sir? 
8 
| A 6. 
. 7 
| Q What is your present occupation? 
10 c 
A Project superintendent. ue 
” Q By whom are you employed? 
12 
; A Peter Kiewit Sons Company . 
13 
¢ g What are your duties at the present time? 
14 
A We are installing an outfall system for the 
15 
Florida Electric Power & Light. Company. 
16 
Q nat are your duties in connection with this 
17 
installation at the present time? 
A Project superintendent. 
19 
Q For how long have you been employed by your 
e 
present employer, Peter Kiewit? 
21 
A Seven years. 
22 
Q How long have you been in this industry ? 
23 
A Would you repeat that, please? 
24 . 
Q Yes. How long have you been in this industry? 
ys) 
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A Forty years. 

Q During the course of ycur forty years have you 
ever operated derricks? 

A Yes, I have. 

Q For how long a period of time did you operate 
derricks? 

A Well, off and on I'd say about three years, 


17 Did you operate derricks on the water? 


A That's correct, yes. 
Q In connection with the operation of derricks 
you as an operator tell the load that you are lifting? 
A I could tell the load by the lifting of the barge. 


Q Would you explain that in simple terms to me? 


A Well, when you are picking up a load and you 4 


are picking off of the side of the barge, it takes so 


4 
#y 


many tons to displace so many ton. 
Q Well, as I understand it, sir, before you make 
a lift your vessel is even with the water; is that cor:ect? 


{ 
A That's right. ae 
Q And the Side and the front and the rear of the é 


vessel are a certain footage above the water; is that 
correct, sir? ¢ 
a That's ciens, 

If I could use an analogy, if I were in a row boat 


. 
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Do you want it repeated? 


A Please, 


MR. LYSAGHT: 


With your Honor's permissign, would 
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2 Standing in the middle, perfectly in the middle, it would 
3 be even; is that correct? 
4 A That's correct, yes. 
5 Q And if I lean towards the side, the side that 
6 || I was leaning toward would dip further closer to the 
2 water; is that correct? 
8 A That's correct. 
9 Q Can an operator of a derrick tell whether he is 
10 exceeding the load that he is designed to lift by the may 
8 listing of the boat towards the water? 
12 MR. GEEN: I object to the question, 
13 | THE couRr: Pardon me? where is no objection 
14 | without a ground in this Court. What is the ground of the 
15 | objection? 
16 MR. GEEN: I‘m sorry. The question asked for 
7 a conclusion from the witness without a Proper foundation, 
18 without a proper hypothetical, without enough facts to 
19 base any opinion on, 
20 THE COURT; Well, he is asking an ee of 
Z Overruled. 
\ Q Would you answer the question, Mr. Comer? 


21 an expert, and he has qualified him as such, 
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A No, sir, I wos not. 


| 
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2 the Court Reporter put the question? a 
3 THE COURT: All right. 
4 (The question was read.) 
5 Q Did you hear him? 
6 A I didn't quite hear him, no, sir. 7 
7 (The question was read.) 
8 A Yes, he can. 
9 Q How is that done? a 
10 A Well, first before you pick up a load you know < 
11 how many ton this object weighs that you are picking up, 
12 and if it exceeds the rated capacity of the derrick, then 
13 | you don't pick the load. 
14 Q Well, how can you tell that by the operation of 
16. the derrick/ or the Operation of the vessel that you are 
16 on? 
17 A Then she lists too much. 
18”: we For example, if you -- a 
19 THE COURT: I understood that. He said it would 
20 list too much, 
21 THE WITNESS: Yes, ma'am. It tips. 
22 THE COURT: Yes. All right. 
23 a Let me take you back to the time of this incident, | 
2A You were not an operator at that time, were you? 
25 
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Q What were your duties at that time? 
A I was general superintendent. 


Q On April 28th, 1970, the date of this incident, 


were you and others working at the Cross Bay Bridge site 


out in Queens? 


A Yes, I was. 

Q Were you working in conjunction with the barge 
Century? 

A Yes, I was. 

Q Did that work consist of lifting beams off the 


scow and having the barge bring them up to the bridge 


to put them in place? 
A That's correct. 


Q Before this incident occurred, approximately 


how many beams had you lifted? I don't mean that morning, 


but during the entire operation. 


A The entire operation there was approximately 


between two and three hundred beams, 


Q Had there been any mishaps? 

A Not to my knowledge, no. 

Q Would you describe the manner in which these 
beams 


were raised? Would you tell us the position of the 
barge with reference to the bridge and the position of the 


Scow with reference tr. the bridge and the barge? 


BE 
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A Derrick Century was lying east and west in 
reference to the bridge which was north and south. 
Q Well, just if I may stop you there for just a 
moment, did the bridge extend generally north and south? 
A Yes. 
Q Do I understand you to say that when you say 
the derrick Century was laying east and west it was 


facing the east or west? _ 


A It was facing east. 
Q Facing east? 
* Yes. 
Q I see. In other words, the ea portion of 


the derrick would be facing east, and the rear portion 


of -- 
A Towards the br‘dge. 


THE COURY: Let's not repeat the witness! 


testimony. 
MR. LYSAGHT: I'm sorry. 
Q Was the Century east or west of the bridge? 
A Would you please repeat that? 


Q _ Was the derrick Century situated east or west 


of the bridye? 
A It was situated west of the avidge. 


Q Approximate}; how far west? 


Se 
« 
2 


| 
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2 A I'd say approximately four or five hundred feet. 
° Q Where was the scow with reference to the Century? 
‘ A At that time the scow was on the starboard side 
. of the Century. 
; @ And by starboard side you mean it was south of 
; the Century? 
; | A That's right. | 
° | Q In which direction was the front direction of 
0 | the scow facing? ; 
| A The front of the scow a facing eas, 
12 Q What distance separated the side of “hé: scow 
“ | from the side of the Century? ; 
a | A I'd say approximately forty feet. 
“ MR. GEEN: I'm sorry, I didn't hear thet. 
ey MR. LYSAGHT: Forty feet. 
| | 
THE COURT: Forty. 
rt Q Sew, sir, were there beams situated on the scow? 
” | A Yes, there were. 
” Q How were they positioned that ssid before 
. the incident occurred? 
cs A Well, my recollection, there was five beams 
6 aboard this scow. 
a Q How were they placed aboard the scow? | 
” A They were placed laying on timber. They were 
aR 7 ie ” es \ 
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resting on timber, 


Q Were they situated parallel with the sides of 


the scow, or how? 


A They were -- these beams here were parallel 


with the scow. 


Q Did these beams have lifting nooks embedded 
into them? 
A Yes, they did, 
Were there two on each Side? 


There were two at each end, 


Do rou revall the composition. of these lifting 


hooks that were embedded into these beams? 
The what? 
The composition. What were they, steel hooks,: or-- 
Pre~stressed wires. 
Pre-stressed wires? 


A Yes. 


Q Do you recall the approximate diameter of these 


prestressed wires? 


A I don't recall the diameter, the approximate 
diameter. 

Q In general would you tell us what the operation 
consisted of? In other words, how did the derrick and 


the boom position itself and how are these beams or girders 


raised? 


A Well, normal procedure of lifting these beams, 
they come placed on the scow where you could take a certain 
one off and lift it up in the air, and then pull in with 
a derrick and place it. They had to be placed on the scow 
in sequence for us to pick them up. 

Now, the procedure was with this Century with 


scow alongside she had a big lifting beam attached to tt; 


the Century, and we would Swing around with the boom to 


the starboard side -- 


Q That would be the right side as you face forward? 
A That would be the right side. And the captain 


os 
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would place this lifting beam over to the concrete girders 


that we was going to pick up. After it was placed, they 
was lowered down and this lifting beam had two lifting rms 
on it, on each end, and these four individual straps that 
come down on each end to hook up these two cables had a 


three-inch pin in them. And when that was lowered down 


there would be two iron workers get up on top on one end, 


two iron workers on the other end, and when this beam was 


lowered down to where they connect these arms into these 


pre~stressed cable hookups, they inserted their pins which 


would be two on each end. 


After that was secured there was an iron worker 
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superintendent in the middle of the beam on top of 

the concrete girder. He would tell the mate to take 
just a little strain on the load itself. After she had 


a little strain he would stop everything. 


Then the next procedure was to go down on 
each end, and at each end of these concrete beams there 


were stanchions at each end, and on the stanchions to 


hold these girders was two blocks on each side, at each 


end, just up under your -- just the beginning of the 


straightaway coming down of the beam. 
They were cut -- taken loose. After they were 
taken loose I would be at which would be the west end 


aft of the beam with an iron worker, there would be 


two iron workers up on the other end. When everything was 


cut loose I would holler to the superintendent that this 
end was all clear. Then the people at the other end 

of the beam, they would holler when they had their end 
all ready and free, and after everything was free and 
the iron worker superintendent said okay, he then told 


the mate. 


The mate inspected the beam before it was 


lifted. After that he gave the signals to the captain. 
Now, what I mean by signals to the captain, he told 


the captain it was all clear, ready for pick. 


a: = 3 fF 


12 cmsr Comer ~ direct 
On these big derricks you work by a bell 
system, I mean to give the operator on the derrick the 
bells to go ahead, or a couple of bells to slack off 
or whatever it was. 
The captain then would give the signais to 
the operator, and then the operator would pick this beam 


up, and in the process of picking it up after he was 


clearing everything, clearing the other beams that were 


on the scow, he would boom this rig up, and as h2 was 
booming that rig up he would automatically swing and he , 
would get -- just trim around nice and slow, and he ! 
would get this big beam laying across the derrick itself 
at the bow. 
Then we would take it up to a certain height, 
I think it was approximately around between forty and 
fifty feet up in the air. Then everything was stopped, 
and when she was stopped, we had an 


anchor on the stern 


of this scow that had the piling on it. That was aft, 


We had a line running to the pier. And the reason for 
that was when we pulled the derrick 
piers that the scow would stay practically in the same 
position it was when we picked up the beam because we 


didn't have room to get in between the piers with the 


| 
in between the two 
derrick and the scow, too. 
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t 


So we pulled in, we pulled over to the far east 


3 side and then we had dock builders on top that would 

4 guide this beam down and setting it in its final resting 

5 place. Then after that procedure was over with the | 

6 Hock it was lowered down, we unhooked from it and then | 

: we pulled the derrick back On anchors next to the barge 

8 again. Pick up another heam to do the same Operation. | 

9 || When you say "we took it over to the bridge", | 

10 | do you mean -- | ; 
ll A Well, "we", what I'm talking: about that, the | 
12 mean, | 

13 | Q In other words, the personnel of the barge 

1d Century? 

15 A The personnel, that's what I was referring to. 

16 (9) And that was manned by personnel of Raymond 

17 International? 

18 A That is manned by iron workers and the deck hands 

19 and the first mate and the captain, 

20 Q Of Raymond International? 

21 A Yes, 


Q Would yau remain on the Scow? Would you remain 


on the scow when the -- 


A No, I would go up -- 17 would be aboard the 


derrick. 
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Q I see, 

A When they were placing the beam. And I woulda 
come back with the derrick, 

Q Now, if I may, Mr. Comer, you described how 
the two arms on each side would come down, and I believe 


you said a three-inch pin was inserted -- 


beams, or girders, I mean, before they were raised, you 


oc 
ee 


said there was a device which held it in place; is that 


| 

A To my recollection, it was a three-inch pin, | 

| 

yes. | 

(9) And that would constitute four Pins; is that | 
1] correct? | ! 

12 A That was four pins, | 

13 Q Did your men ever use one pin to go across two | 

14 loops and catch the middle? 

15 | A No, sir, they were separate pins, r 
16 : Q Now, sir, directing your attention to these ' 


19 right? 

20 A There was a what? | 
21 | Q Was there something on the scow which held these | 
. I 


girders in place before it was freed and lifted? 


A If I get your question right, these beams were r 
2A all numbered, 
25 Q Right. 


FA at OH 
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2 A And these beams had to go into a certain place. 
3 Q But before you took slack up on the line, was 
4 there something securing the girders? 
5 A The chocks at each end were still in. | : 
6 Q Would you describe to us what those chocks looked 
7 like? | i 
8 A Well, those chocks, to my recollection, what | 
9 I remember, were made out of a short piece of 12 by 12, | 
10 | Or a short piece of 12 inch "H" beam, and they fit on 
1] the flat part cf the beam itself at eac’ end. 
be Now, you have four of those. ‘<hey were picked | 
13 up with a bolt, they were bolted onto this stanchion, 
14 | Before it was on the final pick, the iron workers would 
15 slack up all these bolts, and then these chocks would 
16 automatically drop,hang on a chain or a piece of cable. 
17 Q When you say the iron workers would slack up on 
18 these bolts, in what manner did they do that? 
19 A They did this with a big crescent wrench. 
20 MR. LYSAGHT: With your Honor's permission, 
21 may I respectfully ask for the exhibits which were 
22 introduced into evidences yesterday referable to the 
depiction of this device? 
2A THE COURT: Yes. 
25 Q I show you Defendant Bayshore's Exhibits LL. LG 


a) 
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and 17. [Handing.] 
MR, LYSAGHT; May I approach the witness, your 
Honor? 
THE COURT: Yes. 
Q And I ask you, sir, do these photographs fairly 
and accurately depict the type of block that was used 


to secure the girders in question before the lift? 


A Yes, sir. 


Q Did you hear my question, Mr. Comer? 


A Yes, 


Q Do these fairly and accurately depict the type 


of block that was used to secure the girders before the 
Lift? 
A No, we took a strain -- 
Q No, no, Mr. Comer, in general. When the girders 
were shipped up here, is that type of device that was 
used to hold them in place? 
A It looks something similar to it, but not what 
I had visions of. 
MR. GEEN: I. didn't hear that. 
MR. LYSAGHT: "It looks something similar to it." 
THE COURT: Did you get something after that? 


[The answer was read. ] 


g 
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BY MR. LYSAGHT: 


Q Did the blocks that were used to secure these 


girders on the day of the incident look different than 


those? 


A The blocks, as I remember, I could probably 


show you better on the board than I could -- 


MR, LYSAGHT: With your Honer's permission, 


may he -- 
THE COURT: Yes. 


Q Would you do that, please, Mr. Comer? 
Her Honor said it's all right. 


MR. LYSAGHT: May I position the board 


your Honor, so we can all see it? 


THE COURT; Yes. 


Q What does that represent, Mr. Comer? 
A This is an end view of the girder. 

Q And en: view? 

A End view of the girder. 


Q All right. 


A Now, there's a stanchion here, and this was 


resting either on a twelve-inch "H" beam, the bottom of 1t, 


like so, {indicating) which went clear across the deck, 


I'd say in five or six places the whole length of the 


deck, 


And this was usually made out of, my recollection 
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2 a twelve-inch "H" beam. 
3 Then there was a block in the bottom, a chock ’ 
4 like this, and the same thing on the other side. ! 
5 {Indicating.] Then up here, this is a little exaggerated, 
6 but there was a chock that run through like so. {Indicating 
a And this was to keep this beam from tipping [indicating]. 
8 | This had a bolt on it that went through : 
9 {Indicating], I just forget how the bolt held the thing, 

| 
10 but it was unscrewed and taken loose, these four beams. 
Bios | Now, that's the best of my recollection that | 
12 they were chocked. Because this has been five years, | 
13 almost five years ago, and it's pretty hard to remember. 
14 


But, to my recollection, that's how they were chocked. 


Of course they were embedded in the concrete. They 
were embedded more in this area here, like this. 
[Indicating. ] 
This extension here, when we first set the one 


it had part of the deck already on it, and when we placed 


Your picking loops are like that. [Indicating.] ' 
the deck already fabricated right on-it. 


21 the other one to it, you only had an area of about nine 
ee | inches that had to be filled in later on to complete a 
23 | whole deck. ' 
2A In other words, these beams come with part of 
25 
| 
| 
1 
| 
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| 


MR. LYSAGHT: May I ask the witness a question, 


A Approximately two feet. 


&§ 


Q On the date in question at the time of the 


| 
3 | your Honor? ' 
oF THE COURT: Yes, 
5 Q How close to the end of the girder were these 
6 lifting devices, or loops situated? i 
| 
? A Well, as I recall they were placed roughly, | : 
' I'd say within two feet of the end of the girder. 
: 1 QO Now, Sir, when slack was initially taken up 
10 | on the lifting boom would those chocks remain in place? : 
il A They remained in place until we had just the 
i | Slack taken up. | 
; 13 i Q. Then what would happen? | 
si | A Then the next procedure was to take these piece 
a out. ' 
y | Q That drawing that you have shown is like a 
: | cross-section of the beam, In other words, if I were 
* Standing at one end of the beam I would be facing down; 
19 3 is that right? 
20 | A that's right. | 
a1 | Q Directing your attention to this "9?" shaped 
” depiction of the beam with reference to the stem of that | 
sa "T", how wide is that stem? | 
| | 
| 
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casualty, where were you standing with reference to 


the beam? 


A I was standing -- 


Q Or, the girder, I should Say. 
A I was standing about three feet behind the end 


of this beam, [indicating] which would be west. 


Q And if you faced the beam, could you see all 
the way down to the end? 


A Yes, I could. 


Q When the slack was taken up were the blocks 
removed? 

a When the slack was taken MP you're talking 
about when it was ready for the final. pick? 

Q It was ready for the final pick) Tim sorry. 


A The blocks were already out, yes, 


@) And you were standing about three or four feet 
from the edge? 
A From this end, the west end. (Indicating, ] 
Q When the blocks were freed at your end, what 
did you say? 
A T would say it was all clear. 
Q Could you see down to the other end? 
A I could see down the one end that I was Standing on, 


then I would go to the other side, I could see down at the 


ioe) 


cmsr 
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other end, 


Q Who would free the blocks first, your end or 


the other end? 


A Well, it all depends on how much trouble you 


had getting them out. 


Q 


I see, 


A 


I mean, probably sometimes work one end would 


come first, then the other end. 


Q If your end was freed first, would you then 


shout to somebody? 
A Yes, I would, I'd ask them how they was making 


out. 


Q Well, would you indicate to someone “~hat the 
blocks on your end were free? 


A Yes. The end I was standing on, the minute 


they had these blocks all free, I would holler to the 


iron worker superintendent that this end was all clear, 


Q Now, sir, on the morning of this casualty, when 


this particular beam failed, had you signalled that your 


end was clear? 
A Yes, I had. 


Q Was it actually clear at your end? 


A It was, 


Could you see down to the other end 


from where 


cmsr Comer - direct 


you were standing? 


A Yes, I could. 


Q Was it free at that end? 


5 i A That's right. 


was free at that end? 


A Yes, I heard the men holler that it was free 


at that end. 


Q What happened after that? 


ul A Then the mate inspected the beam and he found 


that everything was clear, then orders were given to the 


ron 3 || captain to start 


| ra) Did you hear someone shout or exclaim that it 
| 

| 

Q And the captain, was he aboard the scow or aboard 

| 


15 [ the Century? 
1 H A The captain was aboard the Century. 
M7 Q And he would then communicate with the engineer 


to raise it? 


Q Now, sir, would you tell us what happened that 


19 
20 engineer. 
morning when the -beam failed, the girder failed? Would 


you tell her Honor what happened that morning? 


aA A, Well, your Honor, whenever everything was all 


A That's right. He would give the signals to the 
clear, as I said before, I vouched for this end being clear 
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to my visual inspection and by their verbal words the 
iron worker superintendent from the other end, it was 
all clear, the mate made an inspection and he found that 
it was all Clear ready for a Pick, So he relayed the 
signals to the Captain on the barge, which was prepared 
to give the Operator the signal. 

They started to take a strain on it and { ‘ias 
Standing, well, I moved back about, I gress about four 
or five feet from the beam, and that was a natural 
Position when we pick all of them to see if she was coming 


up free and Clear. 


Well, we starteg CO get a Pretty good list on 
che barge while she was in the process of picking up, 
What I mean by the barge is essentially when she was 


Hecking it up, she would list. To My recollection at 


r and about that 
far this one strand, this one hook up here parted, 


(Indicating. } 


Q Are you indicating the lifting loop on the left 
aS you face -- 
A The lifting loop on the girder itself parted, 


Well, when it parted, it scared me to death. I was really 


scared. And then in a matter of seconds this one parted -- 


| 
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2 Q You are indicating the one to the right? 
3 | A The one to the right parted. And then 
4 | naturally the other two on the other end let go and we 
5 had a lift on the derrick which was lifted this way 
6 | {indicating), and when that parted, we had the list of 
7 the barge, we had to swing around, she had come back up 
8 to her natural position, the derrick itself, and this 
9 | girder was swinging around in the air, and finally it 
10 s topped. 
11 | Q You are referring to the lifting beam? 
12 | A Yes, on account of the strain we had on this. 
13 } ¢) Did that come in contact with portions of the 
14 | Century? 
15 | A It came in contact, it hit this Century, it 
16 | had what they call an "A" frame on it and then she had 
17 big legs that come down and she had, as far as I can 
a 18 recall, she had three, one on each side, and one in the 
19 stern, and she come around and she swung around and hit 
20 | one of these stays on there and it done considerable 
Zl damage to the derrick itself. 
22 | Q All right, sir. 
a! | MR, LYSAGHT: With your Honor's permission, 
24 
5) 


| may the witness resume his seat? 
THE COURT: Yes. 

| 

| 

i 
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Q I believe you testified that you had previously 
lifted about 200 or some odd beams previously during this 


Operation using the same type of procedure? 
A No, I hadn't lifted that many. There were 
approximately that many lifted, 
Q Right. : oe 
A With the barge. 


Q Was the same procedure used? 


A Yes, it was. 


Q On the morning of this casualty had you folks 


| 
| 
| 
lifted any other beams before this occurred? | 
| 


A Yes, we had raised two beams to my recollection, 


Q In other words, you had lifted two beams off | 
the scow and Placed them over on the bridge; is that right? 
A Yes. 


Q Had you used the same procedure? 


A Yes, our same precedure. It was the same thing, 
Q What was the weight of these girders, sir? 
A 


These girders went approximately 130 ton. 
Q Direct your attention to the derrick Century. 
Did that have any ballast on it that day? 
A No, no ballast. 


Q Could you give us an approximate estimate of the 


height of the Century above the water? 


— 


Q Sir, at the time of this casualty, immediately 
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2 | A Well, to my knowledge, if I remember correctly, 
3 | when the derrick was floating without a load on it, she 
4 was drawing nine feet of water. That's nine feet out of 
5 the water. And from the water line up there was 
6 || approximately another nine feet, 
7 ! So, when we swung around to hook on these beams 
8 | it was to boom out to get the last beam on the scow and 
9 || pick it up, you would have quite a list off of the starboard 
10 side. And she would be kind of in a cocked position, 
11 | The stern would be just about taking water on 
12 Starboard side aft. 
13 Then as we brought the beam up after we had the 
4 | full load that would be about her regular position bringing 
15 | up a full )oad, and as we picked the beam up and boomed 
It | up with it and then trim around the aft end and the 
7 || starboard side would finally start coming up till she -- 
18 | we got the beam in the middle of the deck and then it 
19 | would level itself off, 
20 | Q Do I understand you to say that the deck of the 
21 Century when you had the full load of 136 ton would be 

just about even with the water? 

A It was just about even with the water from coming, 

a ever the deck, to stern. 
25 
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before the strap broke, did you observe the position of 
the deck of the Century with reference to the water? 

A Yes, I did. 

Q What was it? 

A When we had the full load on it, the position of 
the Century is the stern in the aft on the starboard side 
was just right at the water's edge, water level. 

Q At the time this particular girder broke, just 
before rears what was the position of the stern of 
the Century with reference to the water? 

A Well, I'd say she was -- she lacked about six 
inches before she had the full load on to be at a level 
with the water, 

Q Do I understand you to say then it was about 
six inches above the water before the cable broke? 

A That's right, about six inches. 

Q Mr. Comer, after this cable snapped and the 
lifting beam started swinging around, did there come a 
time that ultimately the lifting beam came to rest? 

I'm sorry, you probably didn't hear me. I am 
dropping my voice and covering my mouth, 

After the wire ae and the lifting beam hit 
portions of the Century, did there come a time that 


everything ultimately stopped? 


cmsr Comer - direct 


Q Did you remain there near the beam when this 


happened, or did you seek cover, or what? 


| 
ee 
| 


5 \. A No, I started to run and tried to get overboard | 

6 | but I couldn't make it. There was a.deckhouse on the 

7 | scow. | 

8 | Q Did you go into the deckhouse? 

9 | A I ran into it, yes. 

10 | Q But there came a time that everything ultimately 

ll evened out; is that right? 
12 A Yes. 

13 


| fe) Was this particular girder that failed, was 
| 
| dit ultimately raised by using a different method? 


A It was, yes. 


2) Who ordered that? 


Our project manager and myself talked that over. 


| 
| 
| 
18 | Q Now, after the -~ I'm sorry, did I interrupt? 


Now, after everything quieted down, did there 


20 | come a time that you expected the strands of the wire, 
! 
: the Loop that failed? 

| 

|! 


A Yos. There was a time where, I'd say two or 


three hours after, approximately two or three hours after 


and ball peen hammers and we dug around four of those -- 


Se a 1 Re ees 
renner een 


| 
7) the accident happened, we went up there with cold chisels 
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2 in four areas there where the wires were broken and we 
3 got down about an inch and a half. 
. | Q When you dug down about an inch and a half, 
5 what, if anything, did you observe? 
9 A What did we find? 
7 || Q Yes. | 
| 
7 A Well, we founc a rusty condition on the | 
° pre=stressed wires. 
0 | Q You told us that as you faced the girder, you | 
u initially observed one lifting device break first: is that ' 
e right? 
oe | A Yes. | 
" | Q Did you dig below the surface of that particular -- 
15 A Yes, we did. ' 
6 | Q Did you dig below the surface of any of the 
uy other lifting devices on that particular girder? 
18 A Yes. As I say, in four areas there on each 
19 | end we -- 
sis Q Were there other girders on that particular | 
21 | scow that had not as yet been lifted? : 
, ” A That's right. That's correct. 
sa Q Did you dig into the concrete below the concrete 
i surface? 
< 


A There was one that I remember there that we 
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inspected in a wna of places. 
Q What did you see there? 
A We found the same condition, rusty, That the 


pre-stres.2d wires were rusty. 


Q Was that below the suxface of the concrete? 
was about an inch and a half below. 
a result of that, did you and the project 
manager order that the beams be lifted in a aifferent manner? 
A That is correct. 


Q What did that manner consist of? Would you show 


her Honor? 


MR. LYSAGHT: If I may, your Honor, with your 


Honor's permission, may I ask him to draw another similar 


depiction of the "T" so he won't mar this one? 


THE COURT: Yes, 


Q Mr. Comer, would you draw another one like this 


over here and show her Honor? 


A Yes. After this accident happened, what we 


did was went up, and this section here is part of the 
deck [indicating], this is what we call the slab of the 
ridge. [Indicating]. We went in up here and we cut out 
about an eighteen-inch hole right out of the deck, cut 

it right out. Then we took these big, to my recollection 


they were an inch and a half endless pennants made out of 
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wire steel cable, and they were like this, [indicating] 
they were endless cables, 

So, we took these cables and we doubled them 
and we brought them down right through the bottom of the 
beam and right back up again, ard that's the way these 
looked, these big cables. (Indicating. ] 

In other words, we cradled each end of it. 
Then your lifting iron comes down this way [indicating], 
and they fit right into the cable with a bolt just the 
same way that you would ‘sok on these here. And we used, 
after the accident, we used this type of method all 
through the job, the completion of the job. 

THE COURT: Did you bore holes in the deck as 
well as the bottom? 

THE WITNESS: Yes; ma'am. Up at the top -- 

THE COURT: NO, inthe) bottom!-al so, 

THE WITNESS: No, ma'am, it was slung right 
underneath, 

EES COURT Li isee. 

THE WITNESS: It was slung right underneath. 

MR. LYSAGHT: May: I proceed, your Woner? 

YEE COUR: 


BY MR. LYSAGHT;: 


Q By the way, these girders were shipped up from 


bei 


9 
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Bayshore'’s plant; is that correct? 


A That's correct. 


a. 
Lo) 


How long was the trip up from Cape Charles, 
Virginia, to the site of the occurence? 

A Well, I mever kept a really true record of it, 
because I had other stuff to do. But my recollection 
there is it was around a two and half to three-day tow 
depending on the weather, 

Q And once it arrived at the site up here in 
Rockaway near the bridge site, would it remain there any 


length of time? 


A They would probably. I'd say a day at the most. 
Q Before they were placed on the bridge? 
A Yes. 
MR. LYSAGHT: I have no further questions,your 
Honor, 


THE COURT: All right. We will take a ten-minute 


recess. 
[Recess.] 


THE (COURT: 


You may proceed. 
MR. FISH: Shall I carry on, your Honor? 
THE COURT: All right, you have concluded your 


direct examination, Mr. Lysaght? 


MR. LYSAGHT: Yes, your Honor. 


Comer ~ cross 
THE COURT; All right, you May proceed, 
MRS FISH: |) Shall Carry on, your Honor? 
THE COURT: Yes, 
CROSS-EXAMINATION 


BY MR. FISH: 


Q Mr. Comer, in lifting, say, 200 of these beams 


with the use of the Century, is it €air te Say that you 
had established a routine usual procedure in the method 
that you used? 

A That's right, yes, 

Q At the time that T-205 broke loose in the course 
of lifting that until it broke loose, was there anything 
out of the usual as compared with your usual procedure? 

A No,Sir. 

Q You said that the captain of the Century brought 
this lifting beam over the concrete girder in position 
| SO that they could lower it down and then ma.@ connection 
with these lifting loops? 

A That's correct, yes. 

Q And after connection was made, then the captain 
took a strain on it? 


A Just what I call by strain, just took the slack 


Took the slack out? 


Comer - cross 
Yes. 
Tautened everything up? 
Yes, sir. 
Q From that time until everything went and broke 
loose .and carried away, how long was that period of time? 
A You mean until we got the chocks 
Q No. From the time that you made 
and took all the slack out of the falls so that there was 
some strain on there, from that time when you had it taut 
until she broke away, what was the lapse of time? 
A I couldn't answer that question, because the 
chocks had to be taken out. 
.@) How long did it take to take out the chocks? 


A Well, I would say it would vary from 15, 10 to 
15 minutes. 


~ 


e) You have described to some extent this device 


at the end of the lifting arm, you had four lifting arms 


from your lifting beam. As I understand it, each arm came 
down, then spread out like an inverted "U" into a couple 
of plates which fitted over the lifting load? 

A That's correct. 

a) There was a pin that passed through one plate 
through the loop and through the other plate? 


A That's right. 
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Q Was there any other device or piece of mechanism 
at that point? 
A At the four areas where you inserted these 
bolts through the lifting arm, there was what we call a 


Spacer. It was a kind of an oblong thing that went in 


between. In other words, it threaded, the bolt threaded 


through that so the lifting cables itself wasn't bearing 


on the bolt, it was bearing on the round surface. That 
was what we called a spacer. 

Q And that bolt that you now call it, was what 
we have previously called a pin? 

A Yes, sir. 

Q Can you sketch that mechanism for her Honor? 


A You mean the pin? 


Q The spacer, whatever you call it. 

A Well, the spacer, as I recall At, is a, say, 
your distance in between was roughly four inches, and to 
my recollection it was a piece of heavy duty pipe, a 
fur-inch pipe, and when you inserted your bolt through 
these two arms, this pin was put in under your connection 
there and your bolt threaded through that so in other words, 
that served the same as the bolt did. Only the bolt was 
in there for your strength, 


Q It formed a collar around the bolt? 
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It formed a collar around the bolt. 


And increased the diameter of the bearing? 


That's right. 


Q Can you make a sketch of that? 

& Well, you had this lifting arm that come down 
like this [indicating], then there was a -- there were 
holes bored through this [indicating.] What I am talking 


about, the pin was three inches o.d., which is outside 


diameter, and -- 


Q Draw the pin. 


A And the pin went right through here. ([Indicating.]; 


Then in between these two pieces here, this inside piece 

of this arm and the inside piece of this arm there was 

a collar. So, when your what-you-may-call-it, your 

cable come down here, your hookup cable was like this, 

you had one arm coming down through and another one coming 

down through, then you come richt through them. ([Indicating. 
Do you get the picture? 


Q Well, this is an end view? 


A Yes, that's right. 


Q And show the cross-section of the lifting loop 


@ it passed over that column. Where would that be? 


Right on the diagram you have shown, draw in the diameter 


of the lifting loop on that device that you have just drawn. 
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A Well, your diameter, and then your pin went 
thruugh it this way [indicating.] 

0 That is the collar itself? 

A Yes. This is the collar, then your pin goes 
through. [Indicating.) 

Q I see. Sort of an oversized washer? 

A That'’s right. 

A very thick washer. 


Yes, 


MR. FISH: Does your Honor understand the device, 


or shall I have him describe it for you? 
THE COURT: Yes, I think I understand it now. 


MR, FISH: All right, that is all I have, your 


THE COURT: All right. 

CROSS-EXAMINATION 
BY MR. GEEN: 

Q Mr. Comer, I understand that you have some 
difficulty hearina. 

A Yes. 

Q And I have been told I have a low voice. I will 
do my best. If you don't hear me, tell me, and I will 
repeat it. 


A All right. 
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Okay? 


Fine, 


What is the business of Peter Kiewit? 
Peter Kiewit is in heavy construction. 


You as project manager had heen in heavy 


construction? 


~ 


8 | A That's right. 
5 | Q That involves steel construction as well as | 
| 
10 | concrete construction; is that right, sir? | 
' } 
7 ! A That's right. Yes, sir. | 
ia Q So you, sir, have had experience in the field 
13 } working with steel? Did you hear me? | 
i h A Yes, I did. 
15 9) Can you answer that question? 
{| 
16 A Yes, I did have experience. 
17 | Q That would be rebars and all kinds of metal? 


ig 4 A That's right. 
19 | Q As a matter of fact, this precast concrete girder 
had all sorts of metal rebars projecting from it? 


21 it A That's right. 


22 ! 9) And it is the normal expected ordinary experience 


that when you see (hese tebairs and this metal in the field 


that it has coatings of rust? 


A 


That's correct. 
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9 | QO AS a matter of fact, sir, I show you Defendant 
3 | Bayshore I in evidence. Would you look at this, sir, 
, | please? [Handing.] 
ee 4 | 
P | A Yes. 
6 | Q This shows rebars that are projecting? 
7 | A Yes. 
8 Q There is rust all over it? 
9 } A That's right. 
10 Q And that is a normal —- 
7 A That's right. That's correct. 
12 MR. GEEN: May I show your Honor? [Handing.] 
13 | Q Now, several times when Mr. Lysaqht and Mr. Fish 
14 | were asking you questions you mentioned that this occurred 
15 | five years ago. 
16 } A Yes. 
7 Q And you often said, to the best of my recollection 
18 4 now. 
i9 |] A That's correct. 
20 | Q Have you used anything, any written material, any 
2] f statement to refresh your recollection before you testified 
92 here today? 
24 i A No, sir. 
a ea 
Q Are there some parts of your memory that are now 
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» | A No. It's perfectly clear to me right now. 
| 
3 | Q All right. Now, you told us that you examined | 
4 | these lifting loops. 
5 ! A That*s correct. 
6 } ra) I believe you told Mr. Lysaght, however, that 
q | you could not give him the diameter of the lifting loops? | 
| 
8 | A No. | 
. 9 | MR. GEEN: This has not been previously identified, 
a 10 || your Honor. Can we mark it for identification? I believe 


ll | it will be Defendant Bayshore Exhibit XxI1. | 
| 
12 Il [Defendant Bayshore Exhibit XXII marked for 
l, | 
= 13 } identification. ] | 
14 @) Mr. Comer, I show you Exhibit XXII and I ask you, 
il 
15 | sir, to look at it, please. [Handing.} | 
16 | A Yes. | 
17 ! Q Is that a cross-section -- 
18 : A That's a cross-section. a 
19 ! Q [continuing] -- of the lifting straps that were 
imbedded in this concrete? 
21 ! A That's correct. 
22 MR. LYSAGHT: Your Honor, if I may. Is the 


proffer of proof that that was one of the lifting loops 
that were embedded, or a type? 


THE WITNESS: This was a sample. 
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2 MR. GEEN: I'm not sure I understand what 


you are -- you mean, am I claiming that this was the exact 


4 one? No. 


a 


MR. LYSAGHT: The question sounded that way, just 


& | for the record. 
a. MR. GEEN: No. If I wasn't clear I am not 
8 


1 asking Mr. Comer if this was one of the lifting loops 


actually embedded. I am talking about as 1 sample. 


10 |} THE WITNESS: A sample. 
11 || BY MR, GEEN: 
12 || Q Yes. They look like this? 
i| 
| 
3 || A Yes. 
4] MR. GEEN: All right. I offer it in evidence. 
15 || THE COURT: Is there any objection? 
| | 
16 |i 


i MR. FISH: I do object. I think it should be 


7 || properly identified, your Honor. | 
18 ’ MR. LYSAGHT: I fail to see its relevancy, 
19 your Honor. | 
| | 
20 | THE COURT: Well, he said it was a sample. Do 
21 | the lifting loops actually look like that? | 
ae | THE WITNESS: Yes, ma'am. It's not the actual 
a! one, it's a sample. | 
Pa | 


MR. GEEN: I don’t claim it is the actual one, 


| 
| 
| 
| | 
| THE COURT: Overruled. 
j 


uw 


co 
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[Defendant Bayshore Exhibit XXII received 


in evidence. ] 


BY MR. GEEN: 


Q Looking at XXII, Mr. Comer, could you tell me 


was not the lifting loops composed of three separate 


strands of cable or wire? 


A To my recollection it was, as far as I can remember 
And what I can remember. 
Q And each individual one of those three separate 


strands was itself composed of separate wires which were 
twisted together? 

A That's, right. 

(@) Do you know, if I said that each one, each of 
these three separate pieces of cable contain seven 
individual wires twisted together, could you tell me 
whether that was correct or not? 


A Would you repeat that last part? 


THE COURT: Let the Reporter read it. 


{The question was read.] 
A Well, according to when I made my visual 
inspection, that's correct, yes. 


THE COURT: May I see that? Would you hand it 


up, please? 


MR. GEEN: 


Yes, your Honor. (Handing. } 


b 
| 
| 
| 
| 
| 
' 
| 
| 


9 
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Q Now, these three separate strands of cable on 


the top of this "U" shaped loop that was formed once it 


was embedded in the cable, it had a covering, did it not? 
A Yes, it did, 
Q And was the covering -- again here you are 
only seeing a portion of it? 
A Similar to that. 
Q Does this have a name, this casing? 
A I don't know what you would call it. What it's 
usually known as is a softener. 
Q When this loop was used -- when I say this loop 


I don't mean this particular one, but when the loops were 


used it would be raised by use of the softener; is thet 


correct? 
A Yes. Yes. It's a protection for the wires. 
Q Mr. Comer, on direct examination you described 


for us the listing of the Century. 
A Yes, sir. 
(@) When the Century is listing under a load, is the 
barge or scow -- 
MR. GEEN: Withdrawn. 
Q Is there any difference between the use of the 
term barge or scow? Are they used interchangeably? 


A Well, you use either one. ‘he derrick is sitting 


ihnitaoer 


cmsr Comer ~ cross 184 
on a barge, and the scow is.just a plain barge without a 
Gerrick on it. It's a flat decked shell. 

THE COURT: Well now, we have been referring 
to the Century as a barge and the scow as the vessel 
which contained these girders; is that right? 

THE WITNESS: Yes, ma‘am. 


THE COURT: All right. Now, let's stick to 


‘hat. It 1s confusing enough without switching these names. 


Let's try to use the same term eac’ time. 
MR. GEEN: That is why I asked, so I would get 

my terms correct. 

Q While the barge then is listing under 
is tle scow listing in the opposite direction? 

A It all depends. When you take a beam off of 
it, you are taking some weight off of the scow. And she'll 
list one way or the other when you take — of those beams, 


Q So you yey Cena for us the listing of the 


Century, but during this procedure of taking off a heavy 


girder, concrete girder, the scow itself is also listing? 
A That's right. 
Q You stated on direct examination that the barge 
will list to an abnormal degree if the derrick exceeds its 
Capacity. Your exact words were, "Exceeds the rate of 


capacity of the derrick." 


tes, 


Comer =-' Cross 


MR. LYSAGHT: I object to the form of the 
question, your Honor. 
THE COURT: Just a minute, Mr. Comer. What is 
your objection? 
MR. LYSAGHT: May I have the question read hack, 
your Honor? 
THE COURT: Read the question, please. 
[Question was read.] 
LYSAGHT: 


MR. Objection withdrawn, your Honor. 


I did not hear the word "abnormal". 
A I still don't get that question that you're 
firing at me. 
LHE sCOURT : 


The question is: Was that your 


testimony? Is that what you testified before on direct 
examination here? 

THE WITNESS: Well, I wouldn't say it's my 
testimony until I understand clearly his question that he 
is putting at me. 

Q All right, then let me reframe it because when 
Mr. Lysaght was asking you this question I wrote down 
your answer. 

A That's right. 
Q And I heard ou say -- 


A little louder, please. 


2 


ou 
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fe) All vight. I heard you say, sir, that if the 


derrick exceeds its lifting capacity you will have an 


abnormal amount of list to the barge. 


A That's right. 

Q What's the-iisting capacity of the derrick? 
| 

A The lifting capacity of the derrick, as I ’ 


understand, she was insured for, was four hundred and 
some-odd tons, approximately. 

Q There has been testimony here by a man, I don't 
recall his name at the moment, who was involved in the 


design of the Century who testified the derrick's capacity 


was 500 tons. 


Would you quarrel with that, sir? 


I would not. I said a little over 400 tons. 


Q This particular girder where there was a failure 


of the loops, did it have a particular number? 


A Yes, it did. 


Q Was that T 205? 


A That's cozcect. 


Q When this scow came the Century before any girders 


were taken off, were there five? 


A To my recollection there were five girders. 


Q And two were taken off before the attempted lift 


on T-205? 


A That's correct. 
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Q Now I show you Defendant Bayshore Exhibit XxXf 


marked for identification, sir, and I ask you as a front 


view of the five girders before any were lifted off, if 
that's how it looked. (Handing. ] 
A Well, this is how it looked when we got it into 
the derrick. 
Q Yes, that is what I meant. 
A Yes. 
@) You will see on this drawing, sir, there is 
writing. 
A Yes. 
Q It indicates two girders. 
A That's right. That's correct. 
Q And this is a correct and accurate diagram? 
A Yes. 
Q And this shows where the T-205 which was to 
be lifted was? 
A Yes, sir. 
Q So this is a fair and accurate drawing? 
Yes, sir. 
MR. GEEN: I offer it into evidence. 
THE COURT: What is that number? 
MR. GEEN: This is AXI, your Honor. 


MR. FISH: No objection, your lionor. 
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THE ‘COURT: ‘All right, let at be received. 
MR. LYSAGHT: No objection, your Honor. 
{Defendant Bayshore Exhibit XXI received 
in evidence.) 
BY MR. GEEN: 
Q Mr. Comer, on the diagram that you drew on the 
blackboard, as far as the girder itself is concerned, 
I believe you testified that across the scow, the floor 
of the scow, there was an "H" beam? 
A "H" beam, or a 12 by 12 trimmer for a resting 
board, yes. 
Q So that the girder was not resting on the floor 
of the scow? 
A That's correct. 
Q Whether it was an "H" beam or -- 


A No. 12 by 12 timber. 


Q Yes, whatever it was. 


A Some of them had beams and some had -- 
Q Did this continue the entire distance down, you 
know, one piece after another resting sideways? 
A No, sir. Different spacing. Different spacing. 
Q There was openings? 
Yes, sir. 


So that the -- 
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A I would say over the entire area there was 
about six of them. 
Q So that at least theoretically a cable could 
have been placed underneath because there was room to 
get it underneath and wrapped around the top of the -- 


A Yes, there was room for a sling. Sure. 


Q Were you on the job the day after this occurrence? 


A Yes, I was on the job the day after. 

Q When you went on the job that morning where did 
you go? 

A Well, the first place I went to? 


Q Yes. 


A Well, that's pretty hard to remember what I did 
the first thing. 

Q All right. Well, did there come a time anyway 
when you got out to the scow? 

A Yes, there come a time when I went out. 

Q Was the scow still out by the bridge that was 
being erected? 

A That morning it was still out alongside. 


Q Did it stay there for some period of time? 


It stayed there for a period of time, yes, Sir. 
Could you tell us -- 


I don't recall how long, but it was there 
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period of a day or so. 


Q 


A 


Q 


A 


Q 


It was? 

Yes. 

A day or so after the day of the occurrence? 
Yes, sir. 


It was not towed into a pier the day of the 


occurrence? 


A 


Q 


do you recall approximately what time of the day it occurred 


A 


Q 


A 


A 


Not that day, no. 
After the occurrence, on the day of the occurrence, 


2 


| 


Yes, sir, around 10:45. 

Was any further work done on the scow that day? 
Not to my recollection, no, sir. 

Was everything left the way it was? 

Yes, sir. 


And the next morning was there work done on the 


There was work done on the scow, yes. 


And that work, that is when the chipping started 


When we started chipping holes there that I 


showed for those endless cables. 


.e) 


Do you recall approximately what time of the 


day that started? 
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A Ho; 1 eouldn'’t. 


Q Was anything done to the girders at all, anything 


whatsoever, anything you can think of? 

MR. LYSAGHT: I will object to the form of the 
question, your Honor. Does he mean with reference to 
lifting them and placing them on the hbirae? 

MR. GEEN: TI haven't finishe i my question. 

MR. LYSAGHT: I‘m | sorry. 

THE ‘COURT :) (All rignt, Let Him finish: 

Q Was anything done in regard t those girders 


the day after the occurrence, and I mea anything, besides 


the chipping of holes for receipt of the cable? 
A Yes, that's right. 
MR, LYSAGHT: I object to the form of the 
question, your Honor. It depends on what he means by 


"anything". Were they physically moved, is that what he 


means? 


THE COURT: Other than the chipping of holes. 
I think the question is clear. 
Q Were the conditions on that scow changed -- 


A There was work done on the scow, yes. 


Q But were the conditions changed in any fashion 
except for the chipping out of the concrete? 


A No. All we did was chip the holes for 
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endless cables, 


us the procedure that was used in lifting these, girders, 


| 
ta | } 
3 Q This may sound like a silly question, Mr. Comer, 
“3 4 but before this lifting loop parted, would it be fair 
! 
5 ! to say you didn't expect an accident to occur? 
| 
6 ) A No. 
7 Q And you had done this proced: -e and gone through 
i 
8 ! this procedure on many other of these girders and this 
i 
a lifting operation? 
10 |; A That's correct. 
i| 
11 | Q When you testified this morninc, you were telling 
i| 
| 
i 3 
| 
| 


that you recall that numbered somewhere between 200 or, 


300. 
That's correct. 


When you were shown Bayshore's Roman numeral -- 


MR. 


GEEN: 


Excuse me. Withdrawn. Did you 


show him both of these, Mr. Lysaght? 


MR. LYSAGHT: 


I believe that: did, and I showed 


him a snapshot as well. VII, XXI and Oe) ethane. 


21 || fa) I believe Mr. Lysaght showed you Bayshore Exhibit 


XVII, XVI and VII in evidence. (Handing. } Is that right, 


sir? 


He did show you those? 


4 


A I have seen them before, yes. 


35 || Q And he asked you whether that is the way the 
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blocking looked and was secured to the girder, and I | 
believe you said, I didn't visualize it that way; is that 
what you said? 
A According to my recollection that's the way 
it was, yes. The way I had it up there. 
Q The way it's shown on those p.ctures is the 


way it was? 


A This picture right here.  [Inlicating.] 
ae Well, what about those black .:d white ones? 
A Well, this is all -- yes, that’s the best way. 


That's what I said, just the way I got it up there on 


*Wooden blocks in there to hold them. 


the board. 


(@) By the way, can you tell us whether or not, 


if you can, those were the exact wooden blocks that 


were used to secure the beam T-205 in question? 


A No. No. 


Q it's not, or no, you couldn't tell? 


A No. 


No, it's not or you could not tell? 


A I could not tell. I wouldn't say they were the 


Q You testified, when Mr. Lysaght was questioning 


you this morning, that the bolt securing this block to 


the side of the girder would be loosened and the block 
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would fall away. 
A The block would fall away, and it would fall 
on a hangar, a chain was provided for it. 
Q Is that the way it was done on this girder T-205? 
It was loosened -- 
A As far as I remember it was, es. 
Q It was loosened? 
A That's correct. 
Q And it fell away? 
That's right. Fell away. 
And that is the whole proce.uure? 
A That's correct. 
(6) And you have described the whole procedure, 
no other tool was used. 
A Yes. 
0) Is that correct? 
A That's correct. 
Q And this block was not nailed in any fashion 
to the apparatus that was holding it; is that correct? 
A Not nailed, no. 


MR. GEEN: Do we have any kind of a marking 


pencil? With the Court's permission, may I put two 


marks on Defendant Bayshore's Exhibit XVI in evidence? 


THE COURT: Yes. 


ft 
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Q Mr. Comer, I ask you to look at the area where 
I made those two -- 

MR. LYSAGHT: With your Honor's permission, may 
we approach and look as well? 
THE COURT: Yes. 

Q Mr. Comer, I ask you, isn't it a fact that these 
blocks were nailed and secured by nails to this apparatus 
that was holding it? 

MR. LYSAGHT: Objection, your Honor. 
A No. 
THE COURT: Is there an objection? He has 
already answered the question anyhow. 
MR. GEEN: I didn't hear what he said. | 
THE COURT: He said, "No." Is there an objection? 
MR. LYSAGHT: Yes, your Honor. My objection 
was based on relevancy. In other words, is it his 
contention that this is a view of the -locking that was 
holding the beam in question? 
MR. GEEN: Is it my contention? 


MR. LYSAGHT: Yes, 


MR. GEFEN: The witness can't answer it. But 


you want to know if I want to contend that? 
MR. LYSAGHT: Yes. 


MR. GEEN: Yes, sir. | 
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MR. LYSAGHT: In other words, your Honor, my -- 
THE COURT: You are contending, Mr. Geen, that 


the nails were there? Do you want to point it out on the 


blackboard, or -- you have marked it here. all right. 


MR. GEEN: Yes, your Honor. {(Handing.] 
THE COURT: All right. 
BY MR. GEEN: 
Q These blocks of wood, were they held in a seat? 
A Yes, they were held ina seat. 
Q Was there a side piece of metal that went on 
the side of the block? 
A Yes. 
Q Did that piece of metal .3v7e holes in it? 
A Well, I couldn't tell yeu that, 
Q Weren't there holes on t.e side of this piece 
@ metal that held the side of the locks that had holes 
in which nails had. been driven i. :o the blocks? 
A There's no holes in th- plate. 
Q Now, it is your recollection there are no holes 
on the plate? 
A No holes in the plate. You could see them bent 
over there, see? 
Q Could you identify -- 


MR. LYSAGHT: Your Honor, could he finish his 


cmsr Comer - cross 
answer? 
THE COURT: Yes, 
MR. GEEN: I'm sorry. 
Finish your answer, Mr. Comer. 
MR. LYSAGHT: Finish your answer. 
I refuse to answer that one. 
MR. LYSAGHT: Wait a minute, Mr. Comer. 


THE COURT: No, you can't refuse to answer. 


You were saying there were no holes in the plate obviously 


because the nails are bent; is that your testimony? 

THE WITNESS: What I meant, there's no holes 
in the plate, your Honor, the nails wese clinched over. 

THE COURT: Well, that is what I am saying. 
That was, I thought, the essence o! vour testimony, that 
the nails were bent, which indicates there could not have 
been holes; is that it? 

THE WITNESS: That's right. 

MR. GEEN: Your Honor, I have marked two 
separate spots in red. With the Court's -- 

THE COURT: Let me see the other one. 

MR. GEEN: I think your Honor saw this. 
[Handing. } 

THE COURT: I see. 


MR. GEEN: May I mark them "A" and "B" 


to 


wa 
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can distinguish between the two marks? 

THE COURT: Yes. Ali right. 

MR. GEEN: I have marked the first one from 
left to right, *A", and the next one "3B". 

Q I ask you to look, Mr. Comer, it mark "A" and 
the object shown in mark "A", and I ask cu, sir, doesn't 
fhat show a nail through the metallic portion into the 
block? [Handing.]- 

MR. LYSAGHT: I believe "A" -- I will withdraw 
it. May we have an answer? 

MR, GEEN: Yes. He believes "A", 

MR. LYSAGHT: Did he answer it, your Honor? 


THE COURT: Did you answer? 


MR. GEEN: Yes. 


THE WITNESS: No. No. I didn't answer, 


and then he withdrew it as his objection. 


THE COURT; Mr. Lysaght said, "I believe 'A' ", 


MR. LYSAGHT: The reason I, said that was the 


witness was pointing at "B", 


fe) Do you understand what I'm a'sking you about "A"? 


A Yes, I understand what you are asking. 


Q All right. 


It shows that on the picture. 


Well, that's what I am asking you abouc, the 


te 


cmsr Comer - cross 199 

picture. 
A You confused me. I told oe one was bent, 
Q And the other is through the mstal, | 
A And the other is through the metal. | 
Q So new, sir, would you say that there was an 

opening in that metal? | 
A The picture shows there is an Opening in it, yes. 

THE COURT: Well now, are you -- | 

Q Isn't. it a fact -- 


THE COURT; Just a minute. Are you asking 


him whether this is what obtained on the day of the 


accident, or are you just asking what that picture shows? 


MR. GEEN: Weil, the witness has previously 


tated trat while he -d not say that this was the blocking | 


on T-205, it looked like any other blocking to him, he 


said that this picture was a fair ane accurate representation| 


of the blocking that was generally used for the securing 


cf these girders. 


THE COURT: All right. 


Q Isn‘t it a fat, Mr. Comer, that in the operation 


of lifting these girders that the clamp holding these blocks 


against the girders were sometimes loosened and the block 


dd not fall free? 


A To my recollection, every beam that was lifted 
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under my inspection the blocks were free. 

Q The loops, you described how these two 
went first one over the other; right? 

A Yes, sir. 

What happened to those lifti.g loops? 

A One of them parted. 

Q No, no. I mean after. What happened? Did 
anything happen to them? Were they removed? 


A The ones that let go? No, sir, they were not 


removed. 


Q They were never removed? 


A No. 


Q What about the two on the other side, on the 


far side from where you were standing, were they : v2?" 


removed? 
A Not to my knowledge, :ney were not removed, no. 
Q Were you involved in the lifting of that girder 
after the alteration was made to it? 
A That's right. 


Q Is it your testimony, sir, that when it was 


lifted at that time those broken loops were still on that 


gitdesr? 


A As far as I could remember they were still there. 


Q Is there some doubt in your mind? 
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Sir? 

Q Is there some doubt in your mind? 

A The only time they were cut loose, those that 
were cut, is when they were placed on the deck in its 
final position after they had broke. 

Q I'm not sure -- 

A Then they were cut. 

Q I am not sure I understand «hat you mean, sir. 

A As far as I can remember, we didn't disturb 
those broken strands at all. After tne accident and 


eerything and this beam was brought up in place, in its 


final resting place, these strands on practically all of 


them had to be cut off on account of they would protrude 
through the road surface. 

Q To the best of your recollection, that's when 
you think this was cut? 

A Yes. 

Q Do you know what happened to 

A What? 

Q Do you know what happened to 

A No. 

Q By the way, you say that you were there 
next day, the morning of the next day, and you're 


sure of what time? 
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Sometime in the morning I was out there, yes, 


Were you on the barge? 
I was on the barge, yes, Sir. 
Were you on the scow? 


I was on the scow, yes, sir. 


While you were there -- 
MR. GEEN: Mr. Thibodeaux, or would you stand 
up, please? 
Q Did you see Mr. Thibodeaux? 
A I believe. He looks familiar to me. 


Q Do you remember seeing him there that day and 


he had a camera? 


A That I couldn't say. 
MR. LYSAGHT: What day was that, your Honor? 
What day is that? 
MR. GEEN: The morning after. 
MR. LYSAGHT: Your Honor, I didn't ask for 


any historionics of Mr. Geen. I respectfully asked the 


bench if I could ask Mr. Geen what day it happened. 


THE COURT: He said the day after. 
MR. GEEN: Did you mishear me? I said the 
morning after. 


Q Did you see anybody else there that day making 
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an examination of these loops? 


A Not to my recollection. I don't remember seeing | 


anybody. 
MR. GEEN: I have no further questions. 
MR. LYSAGHT: Redirect examination, your Honor? 
THE COURT: Yes. 


REDIRECT EXAMINATION 


BY MR. LYSAGHT: 

Q Mr. Comer, these girders, were they larger at the 
top than they were at the bottom? 

A Yes, sir. 

Q Without being secured by blotks could they tip 
over if the boat listed? 


A They wouldn't tip over, because they would hit 


the upright post there that I have shown on there. 
Q The uprights that would secure them? 
A Yes. They would keep them from tipping, yes. 
Q After this casualty were the uprights put in 
position and the girders resecured? 
MR. GEEN: I object to the form of the question. 
THE COURT: Well, ask him what occurred with 
respect to the uprights after the accident. 


Q After the casualty, sir, did anything occur with 


reference to the uprights to resecure the virders? 


Comer - redirect 
MR. GEEN: I object to the question. 
No. 
MR. GEEN: I withdraw my objection. 
THE COURT: All right. 
Q Were you on that scow all day? 


A I was on the -- after the accident I was off 


in the afternoon for a couple of hours. 


Q Do you know what happened in the afternoon? 


A Well, yes, the afternoon there we had people 
coming out from Bethlehem there looking at the derrick 
Century. 

,Q Was anything done the following niynt or 


next morning to resecure the beams? 


A No, sir. It would sit there by itself. 


2) Were any chocks placed in position? 


A Not to my knowledge, no. 

Q Were you there at night? 

A No, sir. 

Q Directing your attention, sir, to this object 
which has been marked Defendant Bayshore Exhibit No. XXII 
in evidence, and specifically directing your attention to 


the casing -- 


A The softener, yes. 


Q The softener, was that put in place by Bayshore? 


Comer redirect 

A It was, yes. 

Q In other words, this object came in place with 
the girders when they were shipped up? 

A That's correct. 

Q Now, sir, I believe you stated that the derrick 
had a maximum lifting capacity of about four or five 
hundred tons; is that right? 

A That's right. 

QO And in order to lift four or five hundred tons 
would ballast have to be placed on the derrick? 

A Yes, we used ballast. 

Q Would you explain to us what ballast means? 


Can you draw a picture of it? 


A Well, I could explain better than I could draw 


a picture of it. 

Q All right. 

A One side of the derrick, the barge, she lifts -- 
she lifts mostly from the starboard, lifts her load from 
the starboard, and you have big water tanks in the hull 
on the port side, and the water is pumped in by two hig 
pumps, centrifugal pumps. I forget how many gallons per 
minute they can put in, but they use that when they are 
lifting an extremely heavy load, and that's =- wnat that 


is for is to compensate for the list that you are taking 
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on the starboard side. Just like a counter balance. 


THE COURT: Yes. 
Q I believe, sir, you testified that since this 
was 150 ton lift, there was no ballast; is that correct? 
A There was no ballast used for them, no, sir. 
Q Now, if you were lifting a three, four hundred 
or five hundred ton lift, would you use ballast? 


A would use ballast, yes, sir. 


LYSAGHT: No further questions, your Honor. 
THE COURT: Anything further? 
MR... FISH: Yes, your Honor. 
RECROSS~EXAMINATION 


BY MR. |) FISH: 


Q I believe you said that you have not reviewed 


any statement that you previously signed before coming 


in here to testify; is that correct? 
A Yes, I stand on that. 
Q Is that a copy of the statement that you made 


sometime after this accident? [Handing.] 


A Yes. 

Q Is that your signature on there? 

A On both of them, yes. 

Q Under what circumstances was that statement taken, 


do you recall? 
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I think we have established it as April -- 


a month afterward? 


a statement can be offered into evidence is in the 


impeachment of a witness. Is Mr. Fish offering this as 
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I made it up myself. | 
Do you recall when this was done? 


I would say it was the next day after the 


T-call. your attention -- 
The accident was the 28th. 


This says May 26th, 1970. The accident was when? | 


April the 28th, if I remember right. 


And this was taken May 26th, so that would be 


I don't see where you have the date on here. 

guess that's correct. 
Is that your handwriting? 
That‘s right. 
At whose request did you make out this statement? | 
The company's request. | 
Kiewit? 
Kiewit, yes. 
MR. GEEN: Are you offering it into evidence? 
MR, FISH: Yes. 


MR. GEEN: The only time, as I understand it, 
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a prior inconsistent signed statement? 


MR. FISH: To the extent this is inconsistent 


with his testimony, the answer is yes. 


THE. COURT: No, you have to point out the 


inconsistencies. 


MR. FISH: I offer its admission on the part of 


the defendant, your Honor. 
THE COURT: Pardon me? 


MR. FISH: I offer this as an admission of the 


defendant. This is made by the general superintendent. 


THE COURT: Well, 


you want the whole statement 


in aS an admission? 


MR. FISH s 


Yes, your Honor, as an admission, 


COURT: What do you say? 


MR. GEEN = 


May I be heard on this, your Honor? 


COURT : Yes. 


MR. GEEN: 


I respectfully suggest to your Honor, 
I have not read the statement, this is an attempt to get 


into evidence a prior consistent statement which I say 


is inadmissible. If there is 2n admission contained in 


there other than this witness', that he has already 


testified to, then I would say it had some materiality. 


But if it is merely cumulative, it is an attempt to support 


this witness' capability with a prior consistent statement, 


on 


q 
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and that I say should not be permitted. 

THE COURT: Well, yes, I think if he has made 
an admission in there which is somehow inconsistent with 
his statement here again you would get that in as a prior 
inconsistent statement, or an admission. But what are 
yu pointing out in that statement which is different from 
his testimony? The reason the witness is here is so that 
you can bring out anything, and if he has made some 
inconsistent statement, you get it in on that ground as 
an admission. What is it that you want us to see in that 
statement? 

MR. FISH: Well, this is the general story 
o& the casualty as stated by the witness at the time his 
recollection was fresh. That was furnished as a statement 
of what occurred by the defendant to us. That is the 
admission of the defendant's. I believe this statement 
was made prior to the institution of litigation, your 
Honor. 

THE COURT: Well, you want it in for what hee 

MR. FISH: As an admission of the defendant of 
my case against him. 

THE OOURT: Is there something in there which 


is different from what the witness has testified to? 


MR. FISH: In general, I think this is in 


9 


cmsr Comer —- recross 210 
accordance with my understanding of the witness' testimony. 
| It may be that there will be a question as to what the | 
| witness has testified or meant. I think this is pretty 
clear. 

THE COURT: I don't understand your purpose 


i in getting it in or even wanting it in. The man is here 


to testify and he has testified. If he has some statement 
in there which is inconsistent with his testimony, then 

\| I can see your wanting it in there. But if it is not, 
yhat is the purpose? 

MR, FISH: IT think this is valuable as a 

Statement made at the time rather than four or five years 
| later. He said that his memory is inaccurate this morning. 
Ne said he doesn't remember things. 
\ THE COURT: Well, again, you could get that in 
| as past recollection recorded, but it has to be more 


specific. 


If he says I don't recall a particular item 
and he has written it out, you can get it in as past 
recollection recorded. 
Now, do you have something specific in there 


that he has not recalled today and cannot recall? Even 


after you have refreshed his recollection with it? 


MR. FISH: I think it is not inconsistent, your 


Honor. 
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| THE COURT: Well then, it has no purpose. 


3 Let us proceed. 
| 
4 MR, FISH: That's all I have. 
5 THE COURT: Thank you, you may come down. 
6 | (Witness excused.] 
7 THE COURT: Is there another witness for the 
8 defendant Kiewit? 
g MR. LYSAGHT: Yes, your Honor. Could I be 
10 || excused for about two minutes? 


| THE COURT: All right, gentlemen. We will 


just wait here for two minutes. 


MR. LYSAGHT: Well, we are approaching the 


lunch hour, and I think I can -- 


1s || THE COURT: Do you want to recess for lunch now? 


Is that what you're saying? 


Vv || MR. LYSAGHT: Would that be all right with your 


9 | THE COURT: All right, we will recess until 1:45 | 
for Lunch. 
{Luncheon recess. ] 


(Time noted: 12:25 p.m.] 


cmsr 


. AFLZERNOCH SESSION 

3 | [2:10 p.m.] 

4 | [In open court.] 

) | THE COURT: Call your next witness, | 
| 

6 | MR. LYSAGHT: I call Mr. Freelund. 

7 | AV RUM FREELUND,~ called as a witness 

et 


in behalf of defendant Kiewit, having been previously 


co 


duly sworn by the Clerk of the Court, testified as 


10 | follows: | 

a MR. LYSAGHT: With your Honor's permission. 
{| 

12 THE COURT: Yes. 

s | DIRECT EXAMINATION 

14 BY MR, LYSAGHT: | 

15 } Q Mr. Freelund, you testified yesterday on behalf 

16 of Raymond Inernational; is that correct, sir? 

V7 A Yes. 

18 | MR. LYSAGHT: I beg your pardon. 


MR. FISH: Excuse me. I believe Mr. Freelund 


has been recalled as Mr. Lysaght's witness rather than 


for further cross-examinaticn; is that torrect? 


MR. LYSAGHT: That is what I was about to bring 


THE COURT: Just a minute. He was called 


yesterday by whom? 


wn 


MR. 
THE 


your witness; 


Freelund 
FISH: By me, 
COURT: I see. 


is that it? 


- direct 


He is now being called as 


ik. LYSAGHT: Yes, your Honor. 
THE: COURT: All right. 
BY MR. LYSAGHT: 
Q And I asked you to come back today; is that 
correct, sir? 
A Yes. 
Q Have you been here present in court throughout 
the entire trial? 
A Yes, I have. 
Q Have you heard all the testimony? 
A Yes, I have. 
Q Have you heard the description of the accident 


given by Mr. Whelan and by Mr. Comer? 


A Yes. 

Q I believe you stated, sir, that you took a degree 
from MIT, Massachusetts Institute of Technology? 

A Yes. 

Q In naval architecture? 

A Naval architecture and marine engineering. 

Q Then thereafter you had some seagoing experience 


for a few years as an cfficer of the Navy? 
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Yes. 


And your entire career has been in this line? 


Yes. 
Q You are familiar with the construction of the 
Century? 
A Intimately. 


Q Did you participate in its construction? 


A Yes. 


Q Are you familiar with the lifting capacities of 
the Century? 
A Yes. 
MR. LYSAGHT: Your Honor, with your Honor's 


permission, and I will accept your Honor's directive, 


rather than go through a lengthy hypothetical question, 


may I ask his opinion? 


THE COURT: As to what? 

MR, LYSAGHT: AS to whether or not he has 
anything as to what caused the 1. ting loop to fail. 

THE COURT: All right, since he has heard 


all the testimony, and you will ask him to assume certain 


facts, but you would probably have to put the facts to 
him that you want him to assume so the record is clear 
what he is answering. ’ 


Q I want you to assume, Mr. Freelund, that all 
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the facts that you heard were true, to wit, that the 
derrick Century, the barge Century, was positioned 
parallel with the scow, and that it had successfully 
raised and placed approximately 200, 300 beams before 


the date of this casualty; 


that the derrick, barge Century had a lifting 


capacity of around four, five hundred tons with ballast, 
and I want you to assume that ballast constitutes water 
placed in the port side of the barge to counter balance 


excessive weights which are being lifted by the derrick; 


| 
that on the date of this accident this particular 


barge was raising 130 ton "T" girders and that these 


"“T" girders had embedded in them steel cabies, or lifting 
hooks which had a safety factor, I want you to assume 
that, of 3.5: 

that on the morning of this particular incident 


the derrick, barge Century had no ballast and that the 


scow on which the girders were placed was position 
approximately forty feet off the line of the barge, 
Century; 

that the boom was position over the scow with 
the fall lines plumb, or vertical, and that the lifting 
devices which attached to the lifting boom were secured 


to the cyes of the various lifting loops which were embedded 


if 
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into the concrete "T" girder; 

that before the lift, before this particular 
lift, two "T" girders had been lifted and placed 


successfully; 


that at the time of this incident the lifting 


devices were positioned over and inserted into the eyes 
of the liftinc hooks and there was certain blocking 
securing the "T" beam in place; 


that the slack was taken up on the line and 


that the blocking was knocked out, or freed, and that 


under ordinary circumstances when the barge Century was 


actually lifting 130 ton girders it would list to the 
extent that the upper portion, or I believe the gunwhale, 
would be just about even with, or two or three inches 
telow the water line; 

that at the time this lift occurred, the 
blocking was freed and a signal was given to raise this 
particular "T" girder; 


that as the girder was just about to be lifted, 


md when the one gunwhale, or edge of the barge Century 


was about six inches above the water, one of the lifting 
loops snapped and that thereafter the other lifting loops 
snapped causing the lifting beam to Swing free and strike 


the Century. 
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Based upon an assumption of those facts, and 
based upon your experience, do you have an opinion with 
a reasonable degree of marine engineering certainty 
as to what caused the lifting loop or loops to break? 
A First I would like to -- 
MR. GEEN: Before the witness answers the 
question, your Honor, has it been established that this 
witness is a licensed professional engineer? 


MR. LYSAGHT: May we ask him that question, 


your Honor? 

THE COURT: Yes, ask him that. 

No, I'm not a licensed professional engineer. 

MR. LYSAGHT: I don't see how that matters, 
your Honor. 

MR. GEEN: Your Honor, yesterday the witness 
as a salvage expert as to tiie need and the cost for 
repairing damage to a ship. He iS now being asked 


questions along an entirely different line, and I submit 


that I do not think his qualifications have been established 


in this area. 
THE COURT: What qualifications do you have 


in mind are necessary to answer this question? 


MR. GEEN: I think this falls within the realm 


of professional engineering. 


y" . 3 f a +4 
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THE COURT: What do you say to that, Mr. Lysaght? 


MR. LYSAGHT: I would say the mere designation | 


of an engineer does not constitute a necessary background 


to answer a question like that. This witness has testified 
that he is a graduate of MIT, he specialized in naval 
architecture, studied various engineering courses, went 

to sea and was not only familiar with derricks and barges, 
but participated in the actual construction from the 
beginning of this particular barge, Century. If he is 


not a professional engineer it might go to the weight 


of his testi..ony, your Honor, but I don't think it would 
go to the admissibility. 


THE COURT: Well, you are putting a question to 


him as an expert, and the question is whether he qualified 
aS an expert in that area, that is to tell us what would 
have caused or might cause this accident, and I gather the 
objection is that only a licensed engineer is qualified 

to answer that question. 

MR. LYSAGHT: Yes, your Honor. Now I would 
respectfully submit that whereas that might go to the 
weight of the testimony, your Honor could take that into 
consideration in evaluating this gentleman's testimony, 
but it would not go to its admissibility. 


In other words, he could render an opinion. 
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The opinion would be admissible. 
THE COURT: It would have to go to admissibility. 


We couldn't call a farmer up here and put that question 


to him, could we? The question is whether he is qualified | 


to even answer it. Therefore, it would have to go to the 
admissibility and not the weight. 
MR. LYSAGHT: May I then lay a foundation, 
your Honor? 
THE COURT: Yes. 
BY MR. LYSAGHT: 
Sir, are you a graduate engineer? 
Yes, I am, 
From Massachusetts Institute of Technology? 
A Yes. 
Q And to begin tc be a professional engineer, 
what did you have to do? 
z It requires a certain amount of experience and 
the passing of an examination administered by the State. 
Q When did you obtain your degree in engineering? 
A In 1955. 
Q While in MIT what courses did you study? 
A Well, the first year was basic background which 
all engineering students studied there. It went into 


physics, chemistry, mathematics, as well the subjects in 
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2 || humanities. 
3 | From the second year through the fourth year 
4 | there were introduced an increasing number of specialized 
Bo engineering courses related to naval architecture, ote et ty 
6 strength of materials. 
7 Q When you say stability and strength of materials, | 
| 
8 i what are you referring to, sir? 
1 


o | A Well, stability referring to the naval architec- | 

10 | tural consideration of stability, what keeps a vessel | 

ll } upright in the en under the various conditions to which 

12 | a vessel is exposed in service. 

13 | Strength of the materials refers to the science 

14 | and knowledge of engineering materials, their application, 
aes | their ability to bear loads, the manner in which they 

16 resist loads that are applied to them. 

17 Q After your achieving your degree in engineering 

18 | from MIT, where did you go? 

19 | A I entered the Navy Officers' Candidate School. 

Q Did you receive a commission? 
21 | A Yes, I did. 


Q While at the Naval Officers' Candidate School, 


what did you study? 


A It was primarily courses in naval leadership, 


navigation and naval subjects. 
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» {I (@) Upon achieving your commission what was your 
| 
3 | experience particularly in connection with the lifting 
4 | devices and capabilities of derricks, et cetera? 
5 ! A Well, I attended the Navy School for Ship 
6 | Salvage, but there was very little instruction there that 
> I can say was really directed to this. 
8 | Q Would you tell us your background and experience 
9 | relative to -- 
10 1 THE COURT’: Let me ask you this: Are there 
, 11 | engineers who specialize in the amouns of stress that 
12 | certain metals éan stand? 
13 1 THE WETHESS: Yes, there (are. 
14 THE COURT: What are they called? Stress 
15 engineers? 
H 
16 | THE WITNESS: Well, I would call them a strength 
| 
17 1 material specialist. 
aie THE COURT + Are you a strength and material 
19 | specialist? 
20 THE WITNESS: No pi fam mot, but) Dl ‘consider 
21 | myself a specialist in characteristics of derrick barges 
22 } and this particular derrick barge, and I wonder if I 
23 might offer something. 
4 | THE, COURT: Well, the only relevant question 
is whether you are qualified to testify as to the stress 


2 


6 
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situations involved. It would be one thing to testify 


as to its structure as an architect, or even as an engineer 


| 
in structure, but as to the stress which it might 
| withstand or sustain, it would have to be a separate 
specialty, wouldn't it? 

THE WITNESS: No, not at all. The specialty 
as to the loads of the derrick can withstand especially 
there is naval architecture, and if I may offer it, 


naval architecture in most states not admitted as 


professional engineers because of the degree of speciali- 


zation that is involved. That they are not engaged in 


much of the work that a professional engineer does. And 
I have dealt with naval architecture firms where one of 
| the naval architects and the ae ee of the firms 
are professional engineers. 


THE COURT: All right, you may proceed. 


MR. LYSAGHT: Thank you, your Honor. 


BY MR. LYSAGHT: 
i Q Will you answer my question, then? 


MR. GEEN: I have my same objection, and may I 


ask certain questions before the question is answered? 


THE COURT: All right. 


MR. LYSAGHT: Is this a voir dire, your Honor? 


THE COURT: Yes. 


ts 


Lew) 


6 


~) 
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VOIR DIRE EXAMINATIO.. 
BY MR. GEEN: 
(@) Mr. Freelund, there is an area in the profession 
of engineering of fracture mechanics; isn't that right? 
A Yes. 
THE. COURT: | Fraction? 


MR. GEEN: Fracture mechanics. 


Q Which involves the tensile strength of materials? 
A Yes. 
Q The plasticity of materials, the ductability 


of steels and other -- 
THE COURT: Please answer orally. 
THE WITNESS: L'm Sorry. 
A Yes, 
Q And as a matter of fact, there have been 
tremendous advances in knowledge in those areas since 1955? 
A Yes, absolutely. 
Q The whole field of lamellar tearing, low notch 
toughness of recent vintage; is that not so, sir? 
A No, not that recent. 
Q They didn't even start knowing about it until 
liberty ships started to fail. 
A Well, they started failing long before 1955. 


Q Yes. And have yau attended courses, received 


| 


qn 
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any degree since 1955? 


A No, I haven't, and I don't consider myself an 


expert in fracture mechanics. 


Q And your specialty is in admiralty and the 
lifting capacities and stresses as far as the derrick 
is concerned, 


A I don't recognize the term admiralty as applied 


to engineering. I ama specialist in the lifting forces 
of this derrick, 
Q But you don't hold yourself out to be a 


specialist in the pre-stressed concrete, or -- 


A NO, not at all. 


Q [continuing] -- or metal or steels or loops 


or cables? 
A Not at all. 


I'm sorry, apparently there was 


a misunderstanding. He is not being, nor is his opinion 


being asked as a specialist in metals. It is asa 
specialist in derrick engineering. 

THE COURTs Ald Fight. With that limitation 
we will let the question be answered. 

MR. GEEN: I have to note iy objection, your 
Honor, 


because we are trying to separate something that 


he is an expert to and ask him to give his conclusion as 
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| 


to what caused a failure of the material when he is not 


t 


3 an expert in the material and when he hasn't been given 


4.4 the facts involved in the material. 
ae I cannot see how he can possibly legitimately 


eo give an opinion as to the ultimate cause and effect. 


~ 


THE COURT: All right, proceed. 


a A Can you repeat the question? 

\ 
a THE COURT: It was a long hypothetical. He 
1089) 1 asked you to assume all of those facts to be true and 


then tell us what in your opinion caused the loops to 


break. 


13. I THE WITNESS: I would want to clarify one of 


those assumptions. You mentioned the distance of 40 feet 


from the derrick. That would be the distance from the 


side of the derrick to the girder that was being lifted. 


Perpendicular distance. 


DIRECT EXAMINATION [continued] 


BY MR. LYSAGHT: 


Q The side of the -- 


21 || A The side of the derrick barge to the girder 


being lifted. With that clarification, yes, I do have 


an opinion. 


%”A Q Could you tell me what that is, or, her Honor, 


what that is? 
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A I would conclude that the lifting pad fractured 
because it was unable to bear the stress that it was 
designed to bear. 
Tl ebiyect to the answer, your Honor, 
THE COURT; The lifting pad? 
THE WLINESo: Yes. Or, the loop, 
the loop. 
I object to the answer and 
strike it out. 
THE COURT: You can cross-examine him 
MR. LYSAGHT: May I proceed? 
THE COURT: Yes, 
Q Now, would you tell us the reason for your 
Opinion, sir? 
MR, LYSAGHT: With your Honor's permission, 
could he use the blackboard if he wishes? 
THE COURT: Yes. 
A Well, I'll start without it if 1 may. 
Opinion is #=- 


Q Speak up so we can all hear you. 


A I'm sorry. The opinion is not based on any 


consideration of what the actual mechanics or the nature 
of the fracture of the pad would be. It's based on the 


fact that with all those assumptions given the derrick 


gigs 


we will show it as a hook just to make it simple, 


| there is the fall here. 


of the derrick to adjust this distance here, 


ths main fall that's carrying the load, 
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would have _ been physically incapable of exerting an 


uplift on that beam substantially greater than the weight 


of the beam. And if the uplift and the beam being lifted 


waS no greater, or within ten percent or so greater than 
the weight of the beam, the load on that pad would have 


been no more than ten percent, say, greater than the 


lead that pad was designed to withstand. 


If under those circumstances that pad fractured, 


the only conciusion that I can draw is that the pad was 


unable tu sustain the load which it was designed to bear. 
Q Now, sir, could you tell us, if you will use 
the blackboard, her Honor saia you may -- 


A 765. 0 look at this, if you take the front 


view of the derrick barge before she makes a lift 
[indicating]. This would be the hull, the water out here, 
the "A" crane, and off to the side hgre the boom, 
(indicating). 

Now, there is not actually a hook here, but 
and 


[Indicating. ] 


It is possible to adjust, using the engines 


the distance 


i from the top of the lift to the boom fall and to adjust 


(Indicating, ] 
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If in this case we had the barge out here 
carryinc the beam, I don't know whether it was in the 
center or what, but we will say the distance from the 
beam to here is the 40 feet we are talking about 
{indicating]. And we have underneath the hook this 
spreader beam. 

Now, when the derrick swings the boom out here 
to pick up the load because of the weight of the boom , 
the blocks, the lifting tackle out here and this beam, 
the derrick takes a list toward the load. A relatively 
small list, maybe three or four degrees. So that instead 
of this position [indicating] it would be in a position 


something like this [indicating]. 


Q Is that because of the weight of the lifting 


girder? 

A The weight of the lifting beam and the derrick's 
on boom, you know, the tackle, all the gear that is 
attached to the end of the boom. 

Q Based on your familiarity with the Century, 
what was the weight of the lifting beam in April 1970? 

A I'm sorry, we have two. We have the lifting 
beam here which to my understanding weighs approximately 
50 tons, and the derrick's own boom, the weight of the 


derrick's own boom was just a shade over 50 tons. 
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There's about 10 to 12 tons of blocks and other gear 


hung from the ends of the boom, but these are Part of 


the derrick and don't enter into any estimate of the 


weight that she can lift. 

When this is attached to here, these pads 
connected up, and this fall, the main lifting fall is 
shortened by going ahead on it, the derrick starts to 
lean over even more [indicating.] The first that the 
derrick develops on here is developed very gradually, 
that it's not as if you had a land crane, a fixed crane 
that stays rigid relative to the load it's lifting, the 
distance in the time between applying the load to it and 
lifting the load is very short in time and in distance. 

But on the derrick it has to heel and take 
cons:deralle list before she is able to lift a load. As 
was pointed out by Mr. Whelan, as you go ahead on the 
load this barge tends to move away from the derrick 
because the derrick starts to list over and this point 
moves in this direction which is away from the derrick, 
so it's necessary in going ahead on the fall to go ahead 
on the topping lift, the boom fall and shorten it so that 
the vertical line through the end of the boom stays 
approximately the same distance from the side of the 


derrick and holds the load constant. 
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= | Now, with no ballast in the derrick the 


| 
| 
3 1 absoluta maximum that the derrick is able to lift is at | 
| 
4 | the position where the deck edge just starts to submerge. 
5) | The deck edge on the high side. 
6 | I don't know if you want to go into the naval 
7 architectural reasons for this as to why. That is the | 
H 
8 | point. As the derrick, 1f you go ahead more on the fall | 
9 | and haul the derrick over further, the deck edge starts | 
10 | to submerge and the corner starts to come out on the 
1] other side and the lifting force that was exerted by the 
12 | derrick wouldn't increase any more, it would actually | 
13 | start to decrease, and if you kept on yeing ahead in 
14 } this direction you would ultimately reach a point where 
15 the derrick would hae a list cf, say, 30 to 45 degrees, 
16 | and then capsize. 
7 This is something that obviously the crew 
8 | desires to avoid. 
19 | Q In other words, do I understand this, sir, that 
1 
20 | with no ballast and lifting 130 tons if you were to exceed 
21 | that lift greatly it would capsize? 
en A No, she is physically incapable of exceeding 
23 | the lift. Without the ballast. Of course here it's | 
2A not 130 tons, it's 130 tons plus the weight of the 
25 | spreader beam, 
| 
| 


TEENS TE AA 
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Which would be what? 

Approximately 180 tons that the derrick is 
lifting. The useful load is only the weight of the beam, 
130 tons, but this is a necessary appliance in here and 
the derrick only sees what's, you know, what's below its 


hook. And as far as the derrick is concerned, she 


would be lifting 180 tons. 

Q So you say it would be physically impossible? 

A It would be physically impossible. The stability 
of the hull would be inadequate to lift substantially 
more, Or Significantly more than the weight of the beam 
plus the girder at this outreach unless ballast were 
put into the hull. 

The 500 ton capacity that was mentioned can be 

generated at a maximum distance of 20 feet from the side 
of the derrick only after the boom is physically shifted 


from the heel of the boom from its position here, 


[Indicating], to a position some 15 feet here. {Indicating,. ] | 


An alternate position that takes approximately six to 
eight hours to make that shift, and then with three 


ballast tanks on this side of the deriick full of water 


in order to make that lift filling the ballast tanks 


alone takes considerably over an hour to do. 


She can work with no ballast: tanks fuil, one, 
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two, three or four ballast tanks full, and under each 


of those conditions its behavior is different and it's 


in a certain sense a different vessel. 

Q Can the captain or the engineer operating the 
derrick tell based upon your experience whether or not 
he is exceeding the load expected when he is making the 
Lift? 

A Absolutely. They have had experience in operating 
not only other derricks but this particular derrick, and 
almost every load that we handled is known, the weight 
is known fairly accurately. And over long experience of 
handling these loads they know the configuration, the 


way the derrick behaves as each load is lifted. A given 


weight at a given distance. 
We have had instances occur in the past with 
the derricks where, well, I can think of one example 


where a transformer -- no, I have a better one, there 


was a deck house section that was being lifted in Todd 


Shipyards, a fairly large, bulky pre-fabricated section 


of a ship. We were given an estimated weight for this, 


which I believe was in the neighborhood of 250 tons. 


We knew the outreach, and this was done with the Century, 
the Century went over there, hooked onto the load and 


went ahead and reached the point where the captain of 
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the derrick, the mate of the derrick, our superintendent 
all felt that the derrick was pulling a load equal to 
what the weight of the piece was given to us has, and 

it didn't come up. It didn't appear to be even getting 
Light. 

Well, we continued to go ahead, and at a load 
approximately 20% greater than the load that we were 
given, the piece was lifted and, you know, the job was 
completed successfully. But since we are paid by the 
weight of the piece that we lift, we took it up with the 
shipyard who was the customer and said, we think they 


declared the weight wrong, and we Said, you said it was 


SO many tons, and we estimated at their weight. They 


went back, doublechecked their weight estimate and found 


that they had left a number of components cut and the 
actual weight we lifted was within a few tons of the 
weight the crew estimated it was. 

Q Would you lighten this derrick barge in the 
water to like a scale as far as estimating -- 

A Yes, that's an excellent analogy. It's like 
a spring balance. But if you pick something up with a 
Spring balance you lift the top of the balance up, the 
spring has to extend until it reaches a certain point 


that is equai to the weight at which point the load will 
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leave the floor. 

Q Mr. Freelund, did you hear the testimony, or 
the claim that blocking was not released before this 
beam was raised? 

A Yes, I did. 

Q Did you hear the testimony that the hooks, or 
the cables, the lifting devices were in the girder that 
was being raised, had a safety factor of 3.57? 

A Yes, 

Q Tf Y maltiplied 130 tons by 3.5 I would get 
about 455 tons? 

A About that, yes. 

Q I want you to assume, sir, that they failed 
to remove the blocking; right? And that these straps 
broke because of the failure to remove the blocking; 

Do you ave an opinion with a reasonable degree 
of engineering certainty as to whether or not my assumption 
is correct? 

A Well, this -- 

THE COURT: What assumption? 

MR. LYSAGHT: That it was the failure to 
release the blocking that caused the straps to break. 


A Well, your assumption then is that the derrick 


was able to exert an uplift in that beam of over, well 
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over 400 tons. That in order to exceed the nominal 
breaking strength times the safe workload. It would 
be utterly impossible for the derrick to exert a load 
even approaching that. 

Q Would you tell her Honor and myself why? 

Would you tell us why? 

A Because without ballast in there the stability 
of the hull was just absolutely inadequate to develop 
that force. You mentioned the analogy before of the 
row boat. If you stand on one edge of a row boat. it 
may bring the side of the gunwhale cf the row boat next 
to the water, but if your friend goes over with you, 
it’s going to flip over because it can’t stand, it can't 


resist the overturning motion from that weight at that 


distance, and it is identically the same situation you 


have here. 
Q I see. Sir, directing your attention to these 
lifting loops that were embedded into the concrete, 
what would you call them? 
A Well, I would tend to call them a lifting pad. 
Q A lifting what, sir? 
A lifting pad. 
Or pre-stressed strands? 


Oh, material, yes it is pre-stressed strands. 
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D | Q I show you Defendant Bayshore Exhibit No. XXII 
a in evidence -- 
4 | MR. GEEN: Roman numeral. 

H 
5 | Q Roman numeral XXII. [Handing.] I ask you to 
6 } examine it. 
7 | A Yes. | 
8 Q Are those pre-stressed wires? Or what would 

1} 
9 you call them, let me put it that way. 
10 |i A They look like the pads that were installed 
11 ! on the beams, 
1} Q Did you study metals in college? 
13 | A I did, yes. | 
14 Q Did you study wires, and have you handled them 
15 | in connection with your profession? 
16 1 A Well, since graduating, because wire rope is 
17 | such an important component to derrick barges, I have 
ig “I Gone a considerable study and research into steel wire 

i| 
19 | rope. 
20 | Q Now sir, within each coil about how many wires 
a1 are there? 
22 A There are seven. 
23 Q Are each of these seven wires designed to carry 
24 their own share of the load? 
25 


A Well, again, looking at this as my knowledge of 


cmsr Freelund - direct 237 


wire rope rather than pre-stressing strands, because 


I'm not familiar with pre-stressing strand, a piece of 
wire rope, yes, each individual wire is designed to carry 
its own share of the load. 

Q If one of the wires snapps, is that transmitted 

others? 

A Well, it depends on the total number of wires 
in the rope. What you have here is a relatively small 
number of wires, if one of them snaps, then it's a 
geater percentage of the total load bearing capacity 
fhat is eliminated, If you have a wire that has 25 
strands in it, instead of 7 and one of them snaps, then 
you have only lost 1/25 of the strength of the wire, 
or the rope, and here if one of these wires snap, you 
have got in each of these individual ones you lose 1/7 
of the total, that would take away one 1/21 part of it. 

Q Is there a process in the manufacture of steel 
wires whereby you increase the strength of the wire by 
pulling on it? 

A Well, the basic method of manufacturing high 
strength steel wire calls for drawing it, using a 


reduction in the area of the wire by drawing it through 


a die. 


Q Drawing it through a die? 
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2 | A Yes. 
3 | Q And as you increase the strength by drawing 
| 
4 it through a die, what do you do with the ductility or 
5 } plasticity of that? 
6 | MR. GEEN: YOur Honor, I thought the witness 
7 | had professed that he was not an expert in this area, 
8 THE WITNESS: I can talk about wire in general, 
9 wires used in wire rope. 
10 Yes, as opposed to pre-stressed. 
11 Q Are these principles applicable generally? 
i 
12 } A Yes, and my study hasn't been a formalized | 
13 study, but it's been a number of hours going over material 
14 on it, indicates that one piece of steel wire referring 
15 | to these individual wires in here ie very much the same 
16 as another piece of steel wire. That in the process of 
7 j manufacturing the wire they start with a hot rolled rod 
18 | and progressively draw it through smaller and smaller 
19 dies in order to increase its strength and reduce its: 
} 
pe | size. 
21 f The maximum strength that can be obtained by 
22 doing this is dependent on the chemical makeup of the 
23 wire, primarily the carbon content aid the percentage 
2A | d@ reduction that is obtained, the ratio of the final -- 
2 but when you draw a wire to get maximum strength you 
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lose certain other characteristics of the wire. 

Q What do you lose? 

A It would be ductility, it would be impact 
resistance that you would lose and the wire becomes 
harder and in a sense more brittle. 

Q In other words, in layman's words it becomes 
more brittle? 

A Yes, 

Q What is a discontinuity in a wire? 

A Well, it would be anything that would render 
the wire in a given area homogeneous and not uniform as 
you travel along the section of the wire. 

Q What is a bend or a knick in the wire? 

A Well, either in the process of manufacture or 
coiling or handling, any physical damage to the wire 
that would result in a particular point of its cross 
section not being a perfect circle would be a knick. 


I guess it's an ordinary knick. If something hard and 


sharp were to strike the wire,it would cause a knick, 


a roughness you could feel with your finger. If it 

were bent, somehow the wire wouldn't be straight. 
Q Can a bena or a knick cause the wire to weaken? 
A Yes, very definitely. 


Q What is a kink or a twist in a wire? 
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A Well, a kink would result from the -- you have 
to distinguish between the individual wires and the 
total strand. In either case if you have this whole 
strand which is pretty stiff, if it were mishandled in 
any way you could get it to take a permanent set. 

In other words, if vou hada coil; took a sicoil 
in the wire, a turn in the wire and pulled it out 
without freeing it properly, the wire wouldn't just 
straighten out, it would take a bend in the set in there 
and develop a kink. 

Q After these pre-stressed cables are manufactured 
and before they are inserted into the concrete for 
ultimate use, can kinks, bends, twists or knicks arise 
in the handling or the maintenance or the storage of the 
wires? 

A Well, it's like any other material. Of course 
Lt could. 

Q Can defects occur in the manufacturing process? 
I am speaking about the insertion of non-homogeneous 
material. 

A Yes. t¢ couid <«- 

MR. GEEN: I have not objected before, your 


Honor, but there is absolutely no testimony in the record 


to date of any of this subject matter which Mr. Lysaght 
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is inguiring into. This is all academic. The questions 


are being asked academically. I don't see its probative 


value. 

Is Mr. Lysaght saying that he is subsequently 
going to connect this hypothetical question with sonie 
evidence? 

MR. LYSAGHT: Your Honor, may I reply to that 
now? | 
Yes. 


THE COURT > 


LYSAGHT: As I pointed out, your Honor, 


MR. 
in my memorandum, the sudden unexplained breaking of an 
object is sufficient evidence of negligence, and I am 
going to various reasons why materials might contain 
defects. I am laying a foundation in the event they 
come back with attempted contradictory evidence. 


THE COURT: All right. | 


You asked about non -- 


MR. GEEN: May I have a ruling on my objection, 


your Honor? 


THE COURT: Yes. te is calling the witness 


as an expert to tell us what might cause these wires to 


wreak, 


I don't believe that is proper, your 


MR. GEEN: 


Honor. Not what might cause it to break. We are only 
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interested here in what caused it to break, or some 


tN 


evidence that would lead to a professional opinion with 


3 

a reasonable degree of engineering certainty of what 

5 caused it to break. Not all the possible things in the *s 

P | world that might cause some wire under some circumstances 
‘ 7 to break. 

8 THE COURT: Overruled. 

9 | A The non-homogenity in the material could be 

10 | as a result of non-uniform carbon content and the rod 

- from which the wire was drawn so the chemical composition 

would not be identical from one end to the other. 
13 It can result in the point at which the two 


pieces of wire were welded together end to end in the 
drawing process, because they can work with infinite 
length of wire. 


It could result from a possible slag being 


included in the wire, being embedded in there and being 


drawn through the -- 


THE COURT: You have previously said that 


you were not an expert in pr* stress. Is what you are 
saying now applicable to pre-stress as opposed to regular 
wire? 


THE WITNESS: It's applicable to any drawn 


steel wire, yes, your Honor. 
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THE COURT: All right. 

MR. LYSAGHT: No further cquestions,your Honor. 
MR; FISH: No questions, your Honor. 

MR. GEEN: May I have three or four minutes 


to check, your Honor? I want to speak to a man in 
the courtroom before cross-examination. 
THE COURT: All right, we will take a brief 
recess. 
(Short recess. ] 
THE COURT: Proceed. 
CROSS-EXAMINATION 


BY MR. GEEN: 


Q Mr. Freelund, I believe you told us that the 


load on the derrick as reflected by the list of the barge, 


there were some variables, and is one of those variables 
the distance of the barge from the scow? 
A Not the barge from the scow. The side of the 
barge to the center of the load being lifted. 
Q All yight. 
of the scow itself, could it not? 


A 


Yes. 
Q And as I understand it, you do not know which 


particular girder was being located on this scow that 


was being lifted; is that correct? 


Well, that could vary on the location 


| 

| 
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} 

A I was told it was 40 feet from the side of | 


the derrick. 


| 
4 | Q Forty feet? 
5 | A From the side of the derrick to the center. 
6 Q And you assume 40 feet in answser to the 
a : hypothetical; is that correct? | 
8 | A Yes. 
H 
9 Q \ there a rectangular hull to the Century? 
10 A It's a conventional barge shaped hull, it's 
11 | a rectangular cross sectional midship with a rake at 


each end. 


Q What was the depth of the hull? 


A Eighteen feet. 


(9) 160 feet long and 60 feet wide? 


16 | A 165 feet long and 66 feet wide. 


17 3h Q By the way, you spoke about inclusions in metal, 


18 ® you spoke about discontinuities. Are you speaking about 
micro discontinuities? 


20 || A I said any sort of discontinuities. 


Q When steel is fabricated at a plant it's 


fabricated in heats, they refer to them as heats; is 


that correct? 


A I believe so, yes. 


And with a kind of ladle after sco many heats 


Q 
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part of the molten metal is removed and it is given 
chemical analysis; is that correct? 

A Yes. 

Q And the mill provides a certificate, a mill 
certificate on -- 

A Yes. 

Q [continuing] -- to the purchaser? 

A Yes, 

Q And that mill certificate contains a chemical 


analysis and chemical structure of the particular steel 


that is being purchased? 


A Yes. 


Q Have you ever requested or seen the mill 
certificate in regard to the steel that was used to make 
up the lifting loops? 

A No, not' those lifting loops ‘at. ali. No. 

Q As a matter of fact, once it is fabricated and 
bought from the manufacturer, it's cnaly through destructive 
testing by a wetallurgist that you would be able to 
determine the exact chemical contents of the metal; isn't 
that so? 

A It wouldn't take a destructive test to determine 


chemical content. It would take a test of a sample of 


the material. 
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a Q Well, it would certainly -- | 

3 A And you could obtain the sample without 

4 | destroying the whole lot of material. 
5 f Q Oh, I didn't mean the whole lot of material. 

6 | I mean that you certainly are destroying the material 


that you are examining. 


~ 


8 A Well, you are destroying a very smal] piece Of 
9 y material. A destructive test is usually a physical | 
10 i test; you know, where you pull a piece of wire to 
| 
11 I destruction. Where there is a considerably larger piece | 


of material that is destroyed. 


3B | Q And if you want to test its notch toughness 


you put a notch in it and then it's used to see what 


stress will take to break it. 


A Yes. 


vy | Q And you are breaking two pieces. 


Yes. 


19 | Q That is what I meant by destructive. 


A Yes. 


a1 | Q All right. By the way, you are not a metallurgist, 
are you? 


| A No, I'm not. 


Q These separate strands of cable, what is the 


diameter of those three strands? 
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THE COURT: Combined? 
MR. GEEN: No, separately. Each one, 
A Each of those strands looks to be about 3/8 


@ an inch in diameter. 


Q If I told you that one was 1/2 inch in diameter 


and the others were 7/16, would you accept that? 


A Yes, I would. 


Q Taking the 1/2 inch strand alone, what is the 


weight bearing capacity of that 1/2 ‘nch strand? 


A I have no idea. 


Q What is the weight bearin, ‘capacity of the 7/16 


ry 


inch strand? 


A I have no idea. 


Q What is the weight beari.. capacity of those 


three strands combined? 


A 


I have no idea. 


Q If you have a half inch strand and three 7/16 


inch strands how will the weiaht bearing capacity be 


affected if one oi the 7/16 inch strands breaks? 


A You mean if each of these seven wires in the | 


total 7/16 strand breaks? 


Q Yes. What is the effect on the load bearing 
Capacity of the other strand which is 1/2 inch and another 


strand which is 7/16 inch? 


Freelund - cross 248 


A Well, it doesn't affect the capacity of them 


to bear a load. It affects the load that they would 
have to be called upon to carry. 
Q That is what I am asking you. What loads could 


it carry with the three strands and what loads could it 


carry with two strands? 
A Well, I would have to know the load bearing 
capacities of the individual strands to be able to 


calculate that. It would be, in very rough numbers, 


if one of the 7/16 strands broke, it would be a little 


better than 2/3 the total load bearing capacity left. 


Q If a steel is brittle and cloesn't have plasticity, 


desn't have ductability, a metallurgist can find that 
by performing tests? 


A Yes, 


Q Do you know what necking at a fracture site 
means? 

A Yes, indeed. 

Q Could you tell the Court what necking at a 


fracture site means? 


A May I draw it? 


THE COURT: No, you could tell me. 
A Okay. If you take a piece of steel and put 


it in straight tension extending it until it fails in 
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tension, the area where it is going to fail starts to 
become smaller in diameter. It reduces down and forms 
a neck and the final failure will occur at the smallest 
diameter. 

Q Would it be fair to say like a piece of taffy 
being pulled apart, it starts getting narrower und 
narrower in the center until it ultimately breaks? 

THE COURT: Please don't repeat the testimony 
of the witness, Mr. Lysaght has a tendency to do that 
also. We understood it. 

MR. LYSAGHT: I apologize for doing that, 


your Honor. 


THE WITNESS: Well, it wouldn't be quite like 


a piece of taffy because the taffy if you put it - 


THE COURT: No, you don't have to a<:swer that. 
You have already explained . There is no point in his 
giving a less simple example. 

Q A piece of cable that has failed after necking 
down means that it had plasticity and it was expanding 
and finally ultimately failed because it was put to a 
stress in excess of its capacity. 

A I don't see what you are driving at. 

Q Didn't you understand my question? 


THE COURT: Repeat the question, 
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{Question read.] 
THE COURT: I don't understand the question. 
BY MR. GEEN: 
Q When you have a brittle fracture you are not 


going to have much necking if any down on the metal. 


A Right. 

Q Because it's brittle, it won't expand, it has 
no ductability, it has little, we are talking in relative 
terms. 

A Yes. 


Q But when you find by the fract: re that it has, 


the metal near the fracture has necked down, has thinned 


out before it fractures, that shows you that it did 


expand, it had plasticity and it's u stress failure as 


distinguished from a brittle failure. 


A It's a ductile failure as compared to a brittle 
failure. 

Q And a ductile failure is also called a stress 
failure; is that right? 

A Yes. 

Q And if you determine the strength and the load 


bearing capacity of that metal and you find that there 


has been a stress failure, than you know that it was 


put to a stress in excess of its capacity. ‘That's a pretty 
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simple statement, but true, isn't it? 

A If you examine a piece of metal that failed 
you can tell by examining if there was necking there, 
yes, it's a stress or a ductile failure. 

Q Is it correct to say that you don't know of 
any inclusions in the metal of the, vou called them pads, 
concrete pads, that failed? 

A No. 

Q don't know of any kinks? 


A 


don't know the carbon content? 


don't know the weight bearing Capacity 2? 
No. 
Did you go onto the scow after this occurred? 
I may have stepped across it. My concern when 
I arrived at the site was with the derrick, not the scow. 


Did you have an opportunity to look at the broken 


I'm sure I had an opportunity to, but I don’t 


have any memory of having looked at them. I didn't make 


any attempt to examine them, if that's what you're driving at, 


Q You didn't examine them to sce if there was a 


necking down of the =- 


Freelund - cross 


MR. GEEN: I have no further questions,your HOnor, 


MR. LYSAGHT: Just one or two on redirect 


examination, your Honor. 
REDIRECT EXAMINATION 
BY MR. LYSAGHT: 
Q Sir, in the manufacture of the wire if you have 


the insertion of a non-homogeneous material, can that 


give it less tensile strength than it should ordinarily 
have? 

A It would be a different tensile strength. 
It could be either greater or smaller. 

Q And assuming that it was smaller than that 


expected and that a stress were put‘on it and it snapped 


at a load which it ordinarily should carry, would you 
have a necking down? 
A I would imagine it would depend on the nature 


of the non-homogenity. 


Q I see. Could you think of any non-homogeneous 


type materials that would be inserted that would cause 


a necking down? 


A Well, if it were a local reduction in the 
carbon content of the wire, the wire would have a, over 


a short length of where the tensile strength of the 
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wire wouldn't be as great as the Surrounding wire -- 


Q And it would -- 


A There would be a chemical non-homogenity. 
Q And it would snap? 

A Yes, 

Q And you would hive a necking down? 

A Yes. 


MR. LYSAGHT: Thank you, your Honor. 


Mn. GEEN: Your Honor, I excluded a question 
which I wanted to ask. It really is not part of Mr. 
Lysaght's redirect examination. I would have to ask the 
Court, beczuse I should have asked -- 

TRE COURT: All right. 


RECROSS-EXAMINATION 


BY MR. GEEN: 


Q Mr. Freelund, by using a pin either three or 
four inches in diameter and placing that under the top 
of the lifting pad, you are putting your stress at this 
point at the top of the apex and at the places where they 


are embedded into the concrete; isn't that correct? 


A Yes. You place the stress on the whole piece 
of wire. 
Q Yes, but that's the place where your three 


highest points of stress are? 


Freelund - redirect 254 

A I wouldn't say that. I would say that if you 
put that top over a three-inch pin you will have a single 
highest point of stress there. 

Q Where? 

A At the three-inch pin. But there was testimony 
that there was something else there, so -- 

Q That was the bearing? 

A Mr. Comer testified there was a spacer, or a 
washer in there that was used to fill out the -- 

And it was resting on that spacer. 

Yes. 

What was the diameter of the spacer? 

I think he mentioned a figure of six inches, 
but I'm not certain. 

Q Would there be a different <dlistribution of 
stress if you used a circular -- if when the pad was 
being lifted it was being lifted by an object that 
encompassed a large portion of the arc, would there be 
different stress factors involved? 

A Than if it were ione on a sinall job? 

Q Yes. 


A Yes, certainly. 


Q Would there be a different effect if your 


equalizer was right at the base of the pad as distinguished 
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from way up on top of the lifting leg? | 
| 
A If the equalizer were properly designed, there | 
would be no difference. | 
Q Would you agree, sir, that your equalizer being | 


right at the lifting pad would be an equalizer that would 


make finer adjustments than one that was at the top of 


the leg? 


A Not at: all. It would depend on the design 


of the equalizer. 


One could be designed equally to 


fit either location. 


Q It would depend upon the design of the equalizer? | 


A 


Yes. 


MR. GEEN: I have no further questions, your 
; 
Honor. : | 


THE COURT: 


All right. Thank you. You may come | 


Next witness. 


(Witness excused. ] 


MR. LYSAGHT: 


I would like to call Mr. Ratner. 
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d ER. RO. D RATNER, called as a witness 
in behalf of defendant Kiewit, being first duly 
sworn by the Clerk of the Court, testified as follows: 
DIRECT EXAMINATION 
BY MR. LYSAGHT: 
Q Mr. Ratner, by whom are you presently employed? 
A DeLeuw Cather, Inc., New York. 
What type of firm is that? 
Engineering outfit. 
How long have you been associated with that firm? 
One year. 


Where were you associated before that? 


A Just prior to this employment, Donald Hearney. 


Q At some time were you associated with Kiewit- 


Slattery? 
A Yes, sir. 
What years were you employed by Kiewit-Slattery? 


I was employed four and a half years with them, 


February, I believe, '72. 


Were you employed by them at the time of this 


casualty? 
A Yes, sir. 


Q What was your occupation at that time? 


Engineer. 
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2 Q What did your duties consist of? 
3 A Cross Bay Bridge, consisted of purchasing of | 
4 materials, coordination between the sub-contractor: aad 
5 | the contractors, material and supply men, and coordination | 
6 between the field and the office. | 
7 Q In conjunction with your background and | 
8 | experience, sir, have you had experience relative to the 
9 | reasonable value of work labor and services rendered in | 
10 the field? | 
? | 
1 A Worked fifteen years in construction. | 
12 | THE COURT: Keep your voice up, please. : 
if A Fifteen years in construction. | 
| 
14 } Q And you have had experience in reasonable | 
"45 | value and knowledge of prices, et cetera. Now, at the | 
16 | time this accident occurred, where were you? | 
17 | A I was in the office. 
18 | Q Where was the office situated with reference 
19 to this particular site? 
20 A It was approximately adjacent to the site. | 
21 Q When you say “adjacent {9 the site", was it 
22 || on land? | 
23 1 A It was on land aajaeent te the bulkhead. | 
mY 2 | Q . How far out further into the water was the barge | 
25 y Century and the scow? 


9 
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After you learned of the incident, what did you 


A Fifteen hundred feet. 
Q 

do? 
A About a couple of 


look at the barge to see if 


any damage to the beam. 


Q 


A 


Q 


A 


29 


Q 


A 


uprights as Mr. Comer made a picture of, and those blocks. 


Q 


Roman numeral Exhibits XVII and XVI in evidence? 


Did you go on the 


Yes, sir. 


hours later I went out to 


there was any damage, or 


scow to do trat? 


Did you see the beam that failed? 


Yes, sir. 


Did you see whether there was any blocking or 


tying down about it at that time? 


There was no blocking on it, sir. 


THE COURT: 


tne last question and answer? 


THE COURT: 


THE WITNESS: 


IT didn't get that. 


[Question and answer read, ]} 


Would you explain what we mean by that, Mr. Ratner? 


THE COURT: 


I see. 


beam itself. All right, I had just lost track. 


Would you read 


What is blocking, or tying down? 


That is the blocking between the 


You are speaking of the 


Is part of the tie down shown on Bayshore's 


(Handing. ] 
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This is the blocking. [Indicating.] 
Was there any such blocking holding down the 


beam in question at the time you arrived on the scow? 


COURT: When did you arrive on the scow? 
THE WITNESS: I would say approximately a 
couple of hours after the incident. 
Q Now, sir, how long did you remain on the scow? 
A Approximately an hour. 
Q Where did you go then? 
A Back to the office. 
Q Was this particular beam left on the scow 
overnight? 
A Yes, sir. 
Q it the practice in your firm to tie down 
anything on a ship that remained overnight? 
MR. GEEN: That is objected to. 
COURT: Pardon me? What is the objection? 


MR. GEEN: What the practice of his firm was. 


We are talking now about a specific situation, your Honor. 


THE COURT: All right. He can ask him the 
practice, he can ask him if it was done on this occasion. 


Q Would you put down the exhibits and answer my 


question? 


. & 
g x Fi sag: . ~ yA, 
‘ & 5 4 
wn ke ‘ a 2 


cmsr Ratner - direct 260 

A Your question, if I recall, was what was the 
Practice? 

THE COURT: Yes, what was the practice, 

Q Yes. 

A If it was left overnight? 

Q Yes, 

A To secure it. To tie it down, 

Q Do you secure 


it or tie it down with blocking 
of the type exhibited? 

A Yes. 

Q With reference to transporting the scow to a 


fer, 


tying down beams? 


A To have the beam -- to have it secured in case 
you came in hard to the dock you didn't knock it over. 

Q If the scow were out there in the water at 
night, 


is there a danger that other boats coming by might 


create waves? 
A Yes, sir. 


MR. GEEN: Your Honor, I object to this line of 


questioning. I mean, if the witness has any personal 


knowledge of what was done on this scow -- 


- THE COURT: Yes. You have to tie it to this 


incident. 


what was the practice of your firm with reference to 
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Q Sir, to your knowledge, were these beams 
ultimately secured at any time after the accident occurred? 

A Excuse me. Can you repeat that? 

{Question read.] 

A Yes, Sir, because the next day when it came 
inshore there was blocking on the beams. 

Q Did you go aboard this scow the next day? 

A Yes, sir. 

Q Was this scow ultimately towed from the position 
where it was at the time of the casualty to land, ora 
pier of some type? 

A It was brought into the bulkhead, yes, sir. 

Q Do you r call when that was done? 

A In the a.m. 

Q In the a.m. of what day? 

A The following day. 

Q Following this accident, or this casualty, 
did you firm attempt to raise the beams by using lifting 
hooks similar to the ones whicn failed? Or did you lift 
it in a different manner? 

A After the accident? We lifted them ina different | 
manner. 


Q What manner was used? 


A Chipping holes in the flange of the beam, putting 
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the cable through it and picking it up. 


Q Did this method entail any additional work , 
labor or services other than those initially contemplated? 
A Yes, sir. 
Q Did the cost of this additional work, labor 
or services exceed the cost of the work originally 
contracted for? 
A It was over the cost. 
Q It was over the cost? 
A Yes. 
QO Have you personal knowledge of additional work 
that was performed? 


Yes, sir. 


Did you make a memorandum of that additional 


Yes, sir. 

All right. I show you this memorandum and I 
ask you, does this constitute the extra work sheet which 
was drawn up referable to the additional work, labor 


and services that were performed following this casualty? 


(Handing. ) 


A These are the extra work sheets, yes, sir. 
Q And are those work sheets in your own handwriting? 


Yes, sir, and they have my signature on them, 
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MR. 
your Honor. 

THE 
is that? 

THE 

MR, 
May I look? 

THE 


MR. 


Yes, 
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LYSAGHT: I will offer them in evidence, 


COURT: Is there any objection? What number 


WITNESS: "EB" Like in boy. 


LYSAGHT: I believe it is "B“, your Honor. 


Exhibit B marked for ideitification. 
COURT: All right. 


Is there any objection? 


GEEN: Yes, I object to it, your Honor. 


I object to it on several grounds. 


which is the 


MR. 


MR. 


‘ 


First of all, it is the witness' own testimony 


important than that I submit, your Honor, that we are 
talking here about the damage initially to one beam, and 
what they say or they claim they spent to lift this one 
beam in another fashion, and that any other costs they 


are claiming there is a serious question as to its 


and a breakdown. 


THE COURT: 


best evidence, not his work sheet, but more 


relevancy, and also there certainly should be a separation 


LYSAGHT: Your Honer; may I -- 


Yes. 


LYSAGHT : My position,your Honor, is, and 


~ 
I think the testimony has been borne out by Mr. Comer, 


that if these large 130 ton beams, the lifting hooks thereon, 
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failed, and they noted defective wiring in other beams 
which were to be positioned, it would be foolhardy and 
criminal on their part to attempt to continue to lift 
them in a manner which proved unsuccessful, and that they 
not only had a right to, but they were obligated to 
lift these in a different manner to insure that a similar 

mishap would not occur. 

Because it is not just a matter of dollars and 
cents, your Honor, it is a matter of the life and security 
of the people aboard the ship. 

THE COURT: Are you answ2ring his objection, 
which is that some items are to be broken down which are 
not, if I understood your objection? Your objection is 
that somethirq ought to be wroken down. It is not clear 
to me. What ought to be broken down? 

MR. GEEN: It does relate to the argument that 
Mr. Lysaght was making. First of all, I was saying that 
I object to the document generally, that the witness 
should testify to it. But moreover as evidence will show 


that there was more than this one beam, girder with the 


broken straps on this particular barge and other barges 


that came later. 


The extra work which they are claiming is for 


all these girders, not just the one where this -- 


Nm 
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THE COURT: Yes, I understand. What about it? 


MR. GEEN: Now there has been no testimony as 


to there being anything wrong, any defect in any of the 


other girders. The testimony is they lifted two or 


thiee hundred of these before. Now, I say that there 


can be no proper claim for work they selected to do 


to its other girders by not using the strap, but I am 


not asking your Honor to make a ruling on that now, but 
I am saying there certainly should be a breakdown so that 


we know what they claim they had to spend for this one 


particular girder where the straps broke, 


THE COURT: I see. Do you claim that these 


additional girders which were later lifted were examined 


to determine that they might have the same problem? Is 


there testimony to that effect, or will there be? 


MR. LYSAGHT: There was testimony, your Honor, 


that Mr. Comer dug into one or two of the other beams 


which remained to be placed. My position is, your Honor, 


that my client could not take a chance. Answering your 


question, they did not physically dig down into each beam | 
to see if the wiring was secure, because they are not 


engineers, but in view of what had occurred, and in view 


cd his digging into the masonry .in one or two other beams, | 


they could not rely on the safety of these lifting straps 


SOUTHE 
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any longer, 
THE COURT: So you then proceeded to incur 


additional expense to lift them in a different manner; 


is that it? 

MR. LYSEGHT: Yes, ma‘am., 

THE COURT: Do you have it broken down as to what 
it costs for this particular beam in question as opposed 
to the remaining beams? Or is it all one document showing 


everything? Are the beams separately itemized? 


| 
MR. LYSAGHT: May I ask the witness that question, | 


i 
your Honor? \ 
THE COURT: All right. 


MR. LYSAGHT: Could you answer her Honor's 


question, Mr. Ratner? 


THE WITNESS: No, your Honor, they were not: 


broken down per beaiw to be chipped. 


THE COURT: No, to be lifted in a different 
manner. 


THE WITNESS: To be lifted. They were not broken 


down into the beams to be lifted in another manner, They 


‘ere lump sum, if I may -- he might object -- this was as an 


overall picture because we had lost time and continuity 
and it would be haid for me at this time to pull it apart. 


THE COURT: Well, what does that show? 


Ratner - direct 267 


4a 


THE WITNESS: It shows a total cost for the 


remaining beams for holes to be chopped into them to 
lift them in a different manner. 

THE COURT: How many remaining beams were there? 

THE WITNESS: 1 couldn't tell you at this time 
exactly. 

THE COURT: They are not listed there? Or, it 
doesn't indicate? 

THE WITNESS: All I had put down is the date 
that the work was done to chip holes in "T" beams. 

THE COURT: And that was a record made by you; 
is that it? 

THE WITNESS: Yes, ma'am. Each one was done 
individually per day. 

THE COURT: Was it your job to make such a 
record for the company? What was your job again with the 
company? 

THE WITNESS: Coordination between the field 


and the office. 


THE COURT: Coordination between what? 


THE WITNESS: The field and the office. I mean 


the fellows who actually do the work on the drawings and 


the materials, make sure they have what they need. 


THE COURT: Was it the regular course of the 
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tw 


business to make and keep such records? 


we) 


| THE WITNESS: Yes, and any back charges, becauge 


4 |i I aiso have the sub-contractors, material and supply men. 


ae THE COURT: All right, the objection is 


overruled. It will be acmitted, 


[Defendant Kiewit Exhibit B received in 


6 evidence.] | 
9 BY MR. LYSAGHT: | 
lo Q Mr. Ratner, you have numerous entries on those 
| pets, do you not, sir? 
i 
2 | A ¥en. | 
13 Q Could you summarize them for us? 
4 jj A The entries on these are for the derrick boat | 
18 Century, for the tugs, for the manpower, for the barges, 
16 || shop stewaris, et cetera, that we needed. 
yo Q What did that entail? Would you tell us, in 
e| 
1 | other words, why you had to incur that additional charge? 
19 } A Once the =~ initially, once the lifting loop 
20 broke, the men could not do any more work. The derrick 
21 Century was shut down due to supposed damage to the boiler. 
22 || The men had nothing else to do. We had to pay them for | 
c. 23 | standby, for nothing. 
“ 24 || Q Are those charges on those sheets? 
25 | A These charges are reflected. 
| 


to 


cmsr 


Q 
have? 

A 
needed, 


have to 


Q 


A 


Q 


{Handing 


item by 


Honor. 


can't I? 


the end. 


Ratner 


In addition to those charges, what else do you 


The charges for 
and now he was actually standing by, he didn't 
shuttle men back and foith, he lost time. 
equipment that went along with it. 

In other words, that was standing idle as well? 
All equipment that was standing idle, 
the dock builders, the iron workers and the deck hands. 


Directing your attention to Page l-l -- . 


MR. LYSAGHT: 


Court's permission, submit that document to your Honor 


as we are going over it? 


-] 
THE. COURT: 
item? 
MR. 


I just want a 


THE COURT: 


Cz you can give that to me in the argument. | 


The document can speak for itself and you can argue it at 


LYSAGHT: 


Let's proceed. 
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the tug that we used, that we 


The 


including 


May 1, your Honor, with the 


I have a photostat of it. 


Well, are we going through these 


I don't want to do that, your 


general summary. 


Well, I can look at it and get that, 


“mee oan 


2 


a 


15 
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BY MR. LYSAGHT: 


Q Did you total up all these extra charges, Mr. 
Ratner? 

A Yes, sir. 

Q How much did that total? Or, did you make a 


summary of these sheets? 

A Yes, here's a letter, September 9th, 

MR. LYSAGHT: With your Honor's permission. 

Q Did you, at my request, I notice in the notes, 
make a computation or a summary of these sheets back in May? 
*nd I show you this document. [Handing.] 

A Yes, this is my handwriting. 

Q Does that refresh your recollection as to the 
summarization of the various amounts shown on these sheets? 
A Yes, sir. This is a summary of all of the 

extra work orders from 4/28 to 9/1. 


Q What did they total? 


A Final total with everything, $44,386.22. 


MR. GEEN: Excuse me. 

MR. LYSAGHT: May we confer, your Honor, for 
a moment on an objection? Perhaps we can save the Court 
some time. 
THE COURT: Yes. 


MR. LYSAGHT: Perhaps we could tell the Court 


te 


20 


21 
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ovr problem. 


THE COURT: All right. 


MR, LYSAGHT: At one stage in the proceedings, 


your Honor, we had submitted to the representatives of | 


Bayshore a breakdown of the items. At that time Mr. 


Ratner had summarize certain totals. Other bills had 
not been received, or, the work had not as yet been 
performed, and he made an estimate at that time, or I 


think a mere estimate was taken, and then put a 25% charge 


on that total. 


When the final vouchers were received showing the | 


actual charges, they differed from the estimate, therefore, 


| 

| 

the figures submitted initially to Mr. Geen's representatives 
varied from the total that he stated. | 


THE COURT: Well, what about it? Is there | 


some objection, Mr. Geen? 


MR. GEEN: Well, f€irst { wanted, before I objected, 


| 
I wanted to fird out if there was an explanation of why | 
I had been receipt of a substantially different claim. 


| 


I don't have the ~- 


THE COURT: All right. We understand it now. 


i | 
So you understand why he has different figures. 


Let's proceed. 


MR. LYSAGHT: May I, your Honor? 


to 


te) 


wn 
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THE COURT: Yes. 
BY MR. LYSAGHT: 


Q Mr. Ratner, that breakdown that yau gave, what 


| are the totals of the actual items before you added on 


a percentage? 


A $35,509.76. 


| Q When you originally drew up your estimate, 

| Originally drew up your work sheets or a summarization 

of your work sheets, did some of those figures include 

an estimate? 

A There were two sheets that included an estimate, 


yes, sir. 


i than that estimate? 
A Yes, Sir. 
i Q And the actual bills, are they actually contained 


in the exhibit that you have before you? 


A Yes, Sir. They are backed up. 
i Q And the actual expenditures incurred totalled 


$39,909,787 


A Yes, sir. 
Q And that is a total of all of these papers; is 
that correct? 


| A Yes, sir. 


| Q When you got the actual bills were they different 


| 


on 
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Q Did you then add on a percentage to that figure 


and add it to that figure? 


A Yes, Sir. 
Q What was that percentage based on, sir? 
A Small tools, supplies the men need, expendable 


material that we don't recover, that we don't need, and 
after tHat job is done we don't have to use them any more, 
they are discarded. 

Fuel oil, gas, water, permits, shop stewards 
and maintenance men, engineers. Which are not reflected 
in here, which are not of union obligations to have the 
men on the job and be paid. 

0) Is there a stated percentage in the trade as 
to what those amounts would constitute? 

A Well, if you are working 100% on extra work 
orders, you would charge 100% of that man's time. It 


would be a percentage of the amount of work being done. 


Q What did you charge? 
A At this point it was 25%. 
Q Did you summarize the totals of those sheets 


and also show the percentage? 


A Tt added up to $35,000, $35,500, added on 25%, 


and that comes up to $44,000. 


Q Was that a fair and reasonable charge for the 


g 


20 


21 
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work that was performed? 


A For this work shown here, yes, excluding some 
of the work that was incurred but never charged, 
MR. LYSAGHT: May I, your Honor, at the Court's 


convenience, perhaps introduce into evidence that 


summarization sheet that he made? 
THE COURT: Yes, all Fright. Let it be marked. 
Is there any objection to the summarization? 
MR. PISHs No, your Honor. 
THE COURT: Let's mark that Exhibit B-a, 


Defendant Kiewit's Exhibit B-A, 


[Defendant Kiewit's Exhibit B-A received in 
evidence. } 
MR. LYSAGHT;: Let the record indicate, your 
Honor, the two red insertions at the top of the sheet, 
in red crayon, Mr. Fish inadvertently started to write 
on the exhibit. 
MR. FISH: I beg your pardon, I thought this 


was a copy for my records, your Honor, and I started 


to mark it as Exhibit B-a~, 


I am very sorry about that. 


THE COURT: The Clerk wilt take care of that. 


MR. LYSAGHT: With your Honor's permission, 


BY MR. LYSAGHT: 


Q Sir, I show you Defendant Kiewit's Exhibit E and F 
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marked for identification, and I ask you if those 


snapshots fairly and accurately represent a view of the 


laborers doing the work to insert the new hauling device 
after the casualty occurred? {[Handing.] 


A Yes, sir. 


MR. LYSAGHT: I offer them in evidence, your 


COURT: Is there any objection? 
GEEN: No. 
MR. FISH: No objection. 
THE COURT: Defendant Kiewit's Exhibits E and 
F received. 
(Defendant Kiewit Exhibits E and F received 
in evidence.] 


MR. LYSAGHT: Il have no further questions, 


your Honor. 


MR. FISH: I have no further questions, your 


THE COURT: Is that something you haven't 


seen before, Mr. Geen? 


MR. GEEN: Yes, it is something I have not 


seen before,your Honor. Since I will be referring to this, 


may I stand next to the witness, your Honor? 


THE COURT: Yes. 
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CROSS-EXAMINATION 
BY MR. GEEN: 

Q Sir, you testified that some hours after the 
occurrence where the lifting loops on one of these girders 
broke you went out to the scow; is that correct? 

A Thats correct. 

@) When you got out there, did you make an 
examination of that girder? 

A The girder and the barge, both. 

(@) Did you get up on top of the girder and did 


you examine the broken lifting loops? 


A My examination was not for the broken Lifting 


loops, to see if there were any cracks in the beam, 
damage structurally. 
@) Did you examine the lifting loops? 
I looked at them, yes, but not for damage purposes. 
Were they broken on one side, were they broken 
sides of the same lifting loop? 
The same lifting loop -- 
Yes. 
I don't know, to be honest with you. 
Where were they broken? At what point? 


They broke off on one side, as I recall it. 


aon't believe they were broken at two points, At the 
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2 Q Were all four lifting loops broken or was only 
3 | one or two broken? 
4 | A All four were. 
5 | Q Were they all broken in the same place, at the 
6 | same location on the lifting loop? 
7 ! A I couldn't tell you. 

| 
8 1 Q You don't remember? 
9 | A Not the lifting loops, no. 
10 | Q Did you examine the broken parts of the lifting 
1 | loops? 
12 | A No. I didn't go out to examine the lifting 
13 loops and -- 
14 | fe) I didn't ask you that. I just asked you if 
15 | you did. 
lo | A No. 
17 1 Q You say you looked around to see if there was 
18° | any blocking? 
19 ! A To see if there was damage to it, and while 
20 || looking you can see the whole beam down the whole end. 
| 
21 | Q Did you notice any uprights, metal uprights 
22 | next to the girder? 
23 A The stanchions as that picture shows, yes. 
Was there anything around those stanchions? 

25 || Around them? a 
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Yes, 


Yes. 


What was around them? 


The blocking that was hanging from them. 


You say there was blocking hanging down from 
It was on the deck there was blocking. 
Q How many blockings did you see on the deck? 
A I couldn't tell you the amount. 1 didn't 
physically count them. 
Q Were there chains attached to this blocking? 


A I think there was. 


On all four sides, or all four blocks on both 


IT would assume yes. 


You would assume? 
A Yes. 
Q Did you see anybody at any time ever replace 
any blocking? 
A Myself personally? 
Q Yes, yourself personally. 
A No. 


Q Were any of the stanchions, were any portion of 


them bent? 


A 
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Did you look at that? 


Bent to where it's really out of proportion? 


Bent. You are an engineer, you know what bent 

you? 

Yes, but as the picture shows, that was used 
steel, it wasn't new steel. 

Was any of the steel bent? 

On the stanchion. 

Yes. 

I don't recall if there was anything excessive. 
I think there was some kinks. 

Q I didn't ask you if it was excessive. I asked 

you if it was bent. 

MR. LYSAGHT: Your Honor, I respectfully object. 
He is arguing with the witness. 

MR. GEEN: I am not arguing with the witness, 
your Honor. I want to know if any of the stanchions 
or the seats were bent. 


A All the steel since it's been used has some bend 


in it, 


Q You were working for Peter Kiewit; is that right? 


A Kiewit-Slattery, yes, sir. 


Q Did they hire an independent agency to inspect 


the loading and the girder at Cape Charles? 
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the loading? Yes. 

Q To inspect the loading. 

A Excuse me, the loading. I’m sorry. There was 
another part to that question. The loading and --yes, 
there was. 

Q Was that independent company that was hired by 
the owner U. S. Salvage? 

A Yes, sir. 

Q Did U. S. Salvage inspect, to your knowledge, 
all the girders and the loading and the loaded scow and 
accept it in behalf of Kiewit-Slattery ~t Cape Charles 
before that scow left Cape Charles? 

A Yes, sir. 

Q Was that by a contract that Kiewit-Slattery 
had with U. S. Salvage? 

A I believe we had a contract with them and not 
a purchase order. 


Q Was that a written contract? 


A If they had a contract, it would be written, yes, 


Q contract can be oral, sir, but 7 won't quarrel 


with you. 
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Did that contract spell out in writing the 
duties and obligations of U. S. Salvage as far as accepting 
these girders prior to shipment from Cape Charles? 

MR. LYSAGHT: I would respectfully submit, 
your Honor, that I am objecting on the ground that this 
is irrelevant. 

THE COURT: What is irrelevant? What happened 
at Cape Charles? 

MR. LYSAGHT: Yes. 

THE COURT: What is the relevance, Mr. Geen? 

MR. GEEN: Well, there has been certain 
discussion here, claim of what might have happened after 
this girder -- if you recall, yesterday we discussed that 
it was manufactured, your Honor as a matter of fact 
asked the date of shipment and the date of manufacture 
which I could not answer. I think it is very relevant 
that Peter Kiewit-Slattery had by contract their own 
agent down in Cape Charles and inspected the loading 
these scows and accepted the girders on behalf of 
Kiewit-Slattery. 

THE COURT: Well now, there are two things 


| runuing together there. The loading and to inspect the 
| 
' 


| 
| girders for their meeting certain specifications might be 


| 
| 
| 
i 


| two different things. There may he an agent there to see 
| 

i 

tH 
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that the proper number are loaded and that they are 
securely loaded so they don't move or something like that. 

But to say that they went on there and tested 
those girders for the strength of those lifting devices 
is something else again. If that is what they did, then 
bring it out. If not, then it is irrelevant to anything 
else. 

S. Were you ever down in Cape Charles? 

A No, sir. 

@) Do you know how these girders were loaded onto 
the barges? 

THE WITNESS: No, that's irrelevant. 

MR. GEEN.: Your Honor, I ask the Court -- 

THE COURT: Well, how is it relevant? What 
are you trying to bring out? 

MR. GEEN: If the lifting loops were used prior, 
that's irrelevant? If this girder was lifted by these 
lifting loops on an occasion prior to the day of this 
occurrence? 

THE COURT: Well, we assume they had to get 
them on the ship somehow; is that right? 

MR. GEEN: That's right. 


THE COURT: And they didn't break in Cape 


Charles. You are suggesting they might have breken at 


pho 


S 


Cape Charlies? 


MR, GEEN: 1 am sorry, 
| Honor said. 


THE COURT: We assume 
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I didn't hear what your 


they had to get them 


on the scow at Cape Charles. No one disputes that they 


} got them on there. Now, unless you are trying to bring 
{| 


out that they were broken in Cape Charles, I don't see 


i| how it is relevant. 


obvious they had to be loaded in 


used, I don't know, I don't have 


lifted, the same 130 ton girder, 


the load. 


lifted? 
} MR, GEEN: Yes. The 


was lifted once before by these 


I know, and I say this, I know the lifting loops were 


not sustain the load of the beam, but if they were lifted 


more than once down in Cape Charles, if the girder was 


relevancy, I believe, on what your Honor chooses to find 


as a matter of fact as to whether they could sustain 


| 
| 
| THE COURT: The number of times they were 


| MR, GEEN? Well, I think that while it is 


Cape Charles and while 


to prove that. Now, 


there has been some testimony here that if it broke during 


| this lift it is obvious that these lifting pads could 


that would have some 


facet that certainly it 


lifting cables, by these 
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Maybe I am missing the point, I don't understand. 

THE COURT: Well, you tell me what you are 
trying to bring out from the witness. First of ail, were 
you in Cape Charles when these girders were loaded? 

THE WITNESS: No, ma'am. 

THE COURT: So that he wouldn't be able to 
testify in any event as to how they were loaded. There 
is no dispute that they were loaded. That is not disputed. 

MR. GEEN: No, there is no dispute that they 
were loaded. 

THE : And they were loaded by Kiewit; 
is that it? 


GEEN: No, they were loaded by Bayshore. 


COURT: An agent employed by them? 


LYSAGHT: No, by Bayshore, your Honor. 


GEEN: They were loaded by Baysinore under 


THE COURT: The manufacturer was Bayshore; 
is that it? 

MR. GEEN: The manufacturer was Bayshore, they 
were loaded by Bayshore under, I don't know, the 
supervision, I think -- 

MR. FISH: Subject to inspection, shall we Say. 


MR. GEEN: Under the supervision, inspection of 
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an independent agency. 

THE COURT: tiolacus by Kiewit, I thought you | 
brought out. 

MR. GEEN: That's correct. Now, what was he 
employed to inspect, do you know? | 

MR. GEEN: { have never seen a copy of the | 
contract, I can only have somebody testify as to what | 
the man did. I have never seen a copy of that contract. | 
MR. LYSAGHT: I haven't seen it myself, your 
Honor, but I believe that they were only employed to see 


that the proper number of girders were placed there, and 


that they were securely tied down. 


THE COURT: Well, as I indicated before, if 


the agent employed by Kiewit was employed to inspect the | 


girders to determine whether they met certain specifications} 
g P | 


including the sufficiency of those loops, then we could 


bring that out because that is relevant. If they tested 


it and so forth, it would have some relevance. But this | 


witness wasn't there, so let's not put it to him. | 


MR. GEEN: 


I won't. 


THE COURT: But let's get on then. | 


MR. GEEN: I won't. Mr. Lysaght has said he 


doesn't have a copy of the contract. 


MR. LYSAGHT: Yes. 
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MR. GEEN: And I don’t. 

MR. FISH: If your Honor please, I suggest that 
the contract that is in evidence between Kiewit and 
Bayshore specifies the method and manner of delivery by 
Bayshore to Kiewit, and it is conceded that in this case 
they were accepted under that contract, so I should think 
that that was the controlling feature here. 

MR. LYSAGHT:: That's right, your Honor. That 


was the point I was trying to make. In other words, the 


contract vis-a-vis Bayshore and my client is the controlling! 


feature. 
THE COURT: Well, what does it say, if anything? 
MR. LYSAGHT: Mr. Fish, do you have it there? 
MR. FISH: I have a copy of the contract here, 
yes. On page, I believe it is Page 3 of this contract, 
it provides that beams shall be transported on flat deck 
scows, contractor will provide any necessary scow 
reinforcement and dunnage -- all liability of the seller, 
that would be Bayshore, for handling and transportation 
terminates on the removal of the scow from the seller's 


dock or on approval of the loading and securing for 


shipment by the contractor or his representative. 
THE COURT: Well, all that relates to securing 


the girders on the 'scow; isn't that right? 
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MR. LYSAGHT: That's right. 
MR. PISH: Yes, vour Honor. 


THE COURT’: All raght...|Mr. Geen; where. are 


we going now? 
MR. GEEN: Where are we going now? 


THE COURT: Yes. We have clarified, the 


contract as between Kiewit and Bayshore related only to 


the loading of these girders. 


MR. GEEN: Are you Saying that the contract 


between Kiewit and U. S. Salvage related only to the loading? 


MR. FISH: We don't know. 

MR. GEEN: We don't know. 

MR. AGYSAGHT =)\| Your) Honoy,)) 2) thank that question 
is unfair. Mr. Geen has a habit of bring in irrelevancies 
and positioning them as points of evidence, 


MR. GEEN: Well, your Honor asked me that the 


contract between Kiewit and Bayshore related only to the 
loading. Of course it -- 

THE: COURT: |) That's) right. That's the only 
contract in evidence here, isn't it? 


MR. GEEN: That also includes the manufacturer 


of these girders, your Honor. Bayshore manufactured these, 
THE COURT: Yes. Well, where are we going? 


You are asking this witness what about the -- 


Ratner -— cross 288 
MR, GEEN: i'minot., But we did go into the 
fact there was an independent agency hired by contractor, 
by Peter Kiewit, which was down in Cape Charles. The 


duties of U. S. Salvage under that contract 1 do not know 


because I have never seen that contract and Mr. Lysaght 


Said he hasn't seen it either. And I determined that the 
witness doesn't know. And that's where we left it off. 
THE COURT : All right. Let's proceed from there 

then. 
BY MR. GEEN: 

Q Sir, do you know how many barges of girders came 
up from Cape Charles after the barge in question? 

A I am guesSing at this point, because I have 
no xecord in front of me; but I think 1t was three or 
better. 

Q Three or better? 

A Yes. 

Q Did they all contain five girders each? 

A I don't Know if the last one we brought to 
service was four or five. 

Q Either four or five? 

A Yes. 

Q Let me ask you, on one of your work sheets here 


do you know the number of the girder where we had the 
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failure of the pad, the lifting pad? It's been agreed 
that it's T-205. Would that refresh your recollection? 
Would that seem right? Because I am going to refer you 
to other girder numbers that you have on your own work 
sheets, sir. 

Take this work sheet, for example. It talks 
about the work performed on T beams, T girders -- 

MR. LYSAGHT: Can we find out what page he is 
referring to, your Honor? 

MR. GEEN: Do you want the number of the page? 

MR. LUYSAGHT: Yes. 

MR. GEEN: SL. 

it refers to beams 180, 181, 182,;.183, the barce -+ 

A Diamond 90, 


i 


Q And all this work was for girders and all these 
charges were for girders that were delivered on a different | 
barge than the one in question; isn't that correct? 

A Yes, sir. 

Q And these next pages are for the work of chopping 
holes in these other girders, 180, 181, 182? 

A Or whatever number it was, yes. For any beam 


thereafter. 


Q Were any tests made to these lifting loops on 


be] 


these girders that you know of as the engineer and as 
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coordinator? 


A Just the ones that Jess tested, Mr. Comer. 


Did you hear of any testing? 


A We did not test them, no. 
Q And that's all this, this charge you are saying 


is the responsibility of Bayshore for these other girders? 


MR. LYSAGHT: Your Honor, I object to this as 
irrelevant. This would require my client to dig below 
the surface of each of these lifting devices, and they 
are not experts in this line, and then take a chance. 
I think that's a question of law that your Honor will have 


te decide, 


MR, GEEN: I object to Mr. Lysaght's statement. 


THE COURT: What is your question to the witness? 
I didn't understand your question to the witness, 

MR. GEEN: I had asked, I objected during Mr. 
Lysaght's questioning, I know this is very tedious, but 
I am trying to demonstrate a substantial portion of these 
charges, and which I am going to submit I am not going 


to argue with now to your Honor, only at the proper time, 


are not proper claims of damages against Bayshore. And 
I know it is tedious, I know of no other way of doing it. 


THE COURT: Well, they seem to admit what you are 


trying to bring out, they admit that after the <<ccident 


‘ i sos canara a 
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2 || occurred, they thereafter examined one or two additional 
3 || girders and determined that the lifting pad was not 
4 jj secure. They then proceeded to drill holes in all 


wn 


i succeeding girders and to lift them by this new metho 
6 | That is not disputed. 
ae Now you can argue later that those were not 


i proper charges against you, but we are spending a lot of 


time with the witness bringing out facts that they are 
it not disputing. Isn't that what you were trying to bring 


out? 


MR. GEEN: 


No. Excuse me, your Honor, for one 


moment. 
May I say this: There has been no testimony 


in this case that they dug under any other lifting pads 


and found them not secure. 


7 | THE COURT: I think Mr. Comer did say he looked 


at at least one other -- 


MR. GEEN: Yes, he did. 
20 || THE COURT: And the witness has just said that. 
21 | MR. GEEN: Excuse me. He was quoting what he 


felt Mr. Comer had testified to, and if your Honor will -- 


THE COURT: All right. Mr. Comer is here, | 


Do you recall your testimony? Maybe he doesn't hedr. 


MR, LYSAGHT: He doesn't hear, your Honor. 


5 
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MR. GEEN: fay I please say, your Honor, that 
he said he saw rust, he didn't use tin. words -- 


MR. FISH: He said he dug into another one. 


THE COURT: Yes, I seem to recall that testimony. 


MR. GEEN: And he said he found rust, that's 
all, he didn't say anything about secure. He said rust. 

MR. FISH: Yes, he didn’t like it. 

THE COURT: Well, the inference was that they 
determined that the rust condition may have weakened the 
wire. 

MR. GEEN: Well, that's something else. That's 
something else. 

THE COURT: Well, in any event, it's not disputed 
that they didn't go into the others. 

MR. GEEN: Then may I ask your Honor this: In 
fhe event, and as I say, I didn't want to get into legal 
questions, in the event that you determine that perhaps 
part of this claim is not a proper claim, how are we going 
to break down these figures when they are not broken down 
as to what was chargeable to all these other girders and 
what was chargeable to this? 


THE COURT: I don't know how we are going to 


break it down. The number of girders is not indicated 


there? 


Ratner - cross 293 


te 


| 
| | 
MR. GEEN: No, ma'am. | 


3 || THE COURT: The total number of girders is not 


4 | indicated there? 


[oa] 


THE WITNESS: One moment. 


6 | THE COURT: The witness says one moment. 
7 | THE WITNESS: No, your Honor, I'm sorry. 
8 | THE COURT: All right, let's proceed. 

9 | BY MR. GEEN: 


Am I correct, sir, that you have included in 


Q 


the charges, charges for your rents on the Century, payment 
for the Century when it wasn't operating? 


13 ! A Yes, sir: 


And the extra time you Say 1€ took to drill 


holes in all these girders? 


ie || A Yes, sir. 


And the extra money for paying the Century for 


Q 
that? 

A Extra money that we had to pay for the Century 
when it wasn't in operation. 


Q Just when it wasn't in operation? 


22 | A When it was not lifting beams, 


Q When it wasn't lifting beams. Well, while you 


| were drilling the holes through all these girders, of course, 


i 


it wasn't lifting 
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i! A It was on Our rental downtime that we had to 
|} 
pay for it until we were given permission to lift again. 


i Q By the new system? 


| A By the new system and by the Coast Guard that 


| had to inspect the boiler and get the fire up in the boiler 


again, 
Q You have a charge here tor a pickup truck and 
a chauffeur and bull points. Are bull points used to 


break up the concrete? 


A Yes, sir. 
Q Compressor operator? 
| A Yes, sir. 
Q That's for all that work that was done on not 


this one girder, but all these girders? 
A These are union requirements. 


Q I didn’t ask you that, sir. 


MR. 


LYSAGHT: Your Honor, I would respectéully 


request that he permit the witness to answer the question 
before he interrupts. 
MR. GEEN: 


I didn't ask him if it was a union 


requirement. 


MR. 


LYSAGHT: Your Honor, I submit -- 


THE COURT: The question to the witness is whether 


this applies to all of those girders; is that right? 
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The figures that you have there apply to all of the 
girders which were subsequently installed; is that it? 

THE WITNESS: The total figure, yes. 

THE COURT: Now we have gone over that several 
times, Mr. Geen. 

BY MR. GEEN: 

Q Then after adding up -- I am not going to go 
through all of them -- but after adding all these figures 
for everything you reached a total, and then you took 
25% off of the top of that; is that correct? 

A Yes, sir. 

THE: COURT: 25%) for | what? 

MR. GEEN: Well, he explains that 25% was for 
oil, tools they didn't have returned, 25% of the total of 
all these charges were added on. His explanation was that 
it was -- let's see, for oil -- 

THE WITNESS: It's on the exhibit. | 

THE COURT: It's on the summary? 

THE WITNESS: Yes, ma‘am. 

THE COURT: All right. 

BY MR. GEEN: 


Q Small tools, right? 


Small tools and supplies, yes, sir, 


That charge equalled $8,876.44; is that right? | 


6? 3 
~ 


~) 


18 


& 


~ 
> 
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A That‘s not just for small tools. 
| nen k | 
Q No, I didn‘t mean that. I mean the 25%. 

Right? And you have small tools and supplies. | 
| 
| 

A Yes. 
| 
Q Fuel oil, gas, water, shop stewards and maintenante 
engineer, 
| 
‘ ] 
A Yes, sir. 
Q And you totalled that »y taking 25% of all these 


other charges for all these other girders. 


A Yes, sir. 
MR. GEEN: All right. 
frther on this,your Honor. 

THE COURT: All right. 


further of this witness? 


« LYSAGHT: No, ma‘am. 
THE COURT All right. Thank you. 


ome down. 
{Witness excused. ] 
SHE COURT : 
Lysaght? 
MR. LYSAGHT: 


No, ma'am, 


At this time I will rest. 


THE COURT: All right. 


I'm going to not inquire 


Is there anything 


You may 


Do you have another witness, Mr. 


Are there any motions at the end of defendant 


te 


cmsr 
Kiewit's case? 


MR. LYSAGHT: At this time, your Honor, on 


behalf of the defendant Peter Kiewit Tf renew my motions 


made at the conclusion of the plaintiff's case. and x 


move further for a directed verdict against Bayshore 


Concrete Products Company. 


MR. FISH: At this time,your Honor, I am not 


sie whether this is the proper time for it, but if you 


are asking for motions, I shall move for a directed verdict 


against Kiewit. 


MR. GEEN: At this time, your Honor, for the 


record I will renew the motion that I made at the end of 


the plaintiff's case and toward the plaintiff£'s complaint. 


I w*l1 also move for a judgment dismissing the 
third party < ‘laint of Peter 


Kiewit against Bayshore. 


THE COURT: All right, Mr. Lysaght, taking your 


motions first, you are renewing the motion you had made 


initially with respect to the plaintiff's case; is that it? 


| 
MR. LYSAGHT: Yes, your Honor. Pro forma | 


motion, 


THE COURT: All right. That motion is denied. 


MR, LYSAGHT:; I respectfully accept, your Honor. 


THE COURT: 


And you are moving for a directed 


verdict against a third party defendant, Bayshore? 


MR. LYSAGHT: Yes, ma'am. 
THE COURT: All right. What are the grounds 


for that motion? 


MR. LYSAGHT: Well, on the ground that the 


provisions within the contract, yotir Honor, in my opinion, 


provide for absolute indemnification, that the only 
credible evidence before us is that if this casualty 
occurred, it could only have occurred by reason of a 
failure of the lifting loop which was supplied to us by 


Bayshore. 


Now, it has been Bayshore's defense, I would 


respectfully designate it as speculation, that they failed 


to remove certain tackle or blocking which was securing 
this particular girder before the lift started, and that 
that inereased pressure caused these lifting loops to 
fail rather than any inherent defect within the lifting 
bops themselves. 

I respectfully submit, your Honor, that the 
evidence is overwhelming that did not occur. We have the 
uncontradicted sworn testimony of two men, the first 
mate, Whelan, and Mr. Jess Comer, that these particular 
girders were entirely free before the lift started, or 
a the time the lift started. 


Secondly, we have the testimony of Mr. Freelund 


to 


on 


cmsr 


299 
that it was an impossibility for this derrick to attempt 
to lift a weight of this particular 130 ton girder tied 

down to such an extent that the lift would have exceeded | 


its safety factor.of 3.5 which would total, I think, about 


455 tons, plus the added tons of the lifting loop. 
That is the basis of my motion, your Honor. 
THE COURT: All right. Do you want to reply 

to that motion, Mr. Geen? | 
MR, GEEN: No,, your Honor, no, © don't wish 

to reply to it unless your Honor wishes me to reply to it. 


THE COURT: Well, he is making a motion for me 


to grant a directed verdict against your client. Now, 


you have nothing to say about that? He contends that the 
evidence is overwhelming and he relies on the testimony 
of Mr. Freelund that if as you contend they had failed 


to unleash the girder in the lifting operation, the barge 


containing the derrick would have turned over according to | 


Mr. Freelund, if I understand his testimony. 


MR. GEEN: let me 


Well, 


say this, your Honor: 


First, there will be testimony to the contrary, but 


forgetting about that, what Mr. Freelund says is that this 


had, 


under its own load when it was lifted, it had to fail 


because his conclusion with a reasonable degree of -- 


well, he didn't say engineering certainty, I don't know -- 
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it couldn't sustain the load that was required, 130 tons. 
But the proof is going to show, and your Honor, 


this came out, it was obvious to your Honor, that this 


had been loaded and this had been lifted, the proof is 
going to show it was lifted four times by these same 
lifting loops prior to the occasion when it fell. 


So the evidence is gaing to be that four times 


Now, on this day when it fractured, now for the 
first time, if you believe Mr. Freelund, it could no 
longer sustain that 130 tons. 

I think that from the evidence that we have heard 


from Mr. Comer and from the mate there had been serious 


doubt on the question on whether these blocks were removed. 
And, as I have indicated, there will be testimony that 
the blocks were not removed. 

THE COURT: You say the testimony of which 
witness creates this -- 

MR. GEEN: Both Mr. Comer, who finally admitted, 
or finally gave some indication that you are not going to 


move this away and those blocks away, and we have shown 


pictures to indicate that they were nailed in place. 


There will be testimony that they would not 
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a1 fall away. The testimony that other tools would have to 
3 be used if you were going to remove this. Despite the 

4 | fact that he didn't -- 

5 THE COURT: Remove what, the blocks? 

6 | MR. GEEN: To remove the blocks, yes. I am 

7 referring to the blocks. 


8 | THE COURT: What other tools?: I don't understand. 
9 Did he testify that certain tools were used? 

10 |: MR. GEEN: He said only a wrench. Nothing else 
1] \ was done. It was loosened and the block fell away. 

12 THE COURT: 1 see, 

13 MR. GEEN: That was his testimony. 

14 THE COURT: All right. Then the defendent 

15 Kiewit's motion for a directed verdict against the third 

iG party defendant at the end of the defendant Kiewit's case 

17 is denied. 

a Now, Mr. Fish, I believe you renewed your motion. 
19 MR. FISH: I think 1t was not.a renewal. I think 
20 | this is the first time I have made the motion. 

21 | THE COURT: fT am sorry. All right. 

92 | MR. FISH: And I would assume that such a motion 


would be taken under consideration at the end of all cf the 


2A ! evidence. I simply have made the motion at this time to 


preserve my rights to -- 


What -S your motion? 
Motion for judgment against the 


Lo © Loe & 


defendant Kiewit. I think the evidence pretty conclusi 


.VeLy 


shows that the complaint has been sustained against 


defendant. The ; P Pe Tay 


yesterday. 


decision on your motion unt all of > evide 


a Se 


tomorrow morning, gentlemen. 


nave, Mr. Geen? 


your H 


THE COURT : 
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witnesses, which means we should conclude tomorrow, is 


that it? 
MR. GEEN: I believe so, yes, your Honor, 
THE COURT: Well, I certainly hope so. And I 
hope it doesn't go until Monday. 
All right, gentlemen, eleven o'clock tomorrow 
morning. 
[Court recessed. ] 


[Time noted: 4:25 p.m.] 
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CInS 
RAYMOND INTERNATIONAL 


-against- 10 Civ. 2712 


PETER KIEWIT SONS COMPANY, etc., 


law York, June’ 7, 1974; 
Li.ZO0 @ clock a.m. 


resumed. ) 


open court.) 
COURT: » YOU May proceed. 


GEN: Your Honor, deleandant Layshore calls 


Thomas Koppinger. 


a witness 


the defendant Bayshore, jie inc frst iV SWOEN, 


testified as follows: 


DIRECT EXAMINATION 


, 4 tas 
CULTrCHNULy (Cras 


house counse] 


ance Company? 


Koppinger-di rect 
That's corrcet. 
For the Prooklyn office, 1% that? 
That's riaht. 
0 in or about Dpril of 3970, by whom were yeu 
employed? 
BK Liberty Mutual. 
Q Whose office, what office were you associated 
Wien then; ser? 
A At that time it was Craig & Geen, New York 
Contracting Risks. 
Q What was New York Contracting Risks? I mean, 
what particular matters did they handle at that time? 
A we handled claims arisiny from construction 
projccts. 
Q What was your position with them at that tine? 
A I was a supervisor. 
Q Dia there come a time in and about April of. 1970 


when you received a report of an accident that occurred on 


a job that a Liberty assured, RPayshore, was connected with? 


A Yes. 

@) Did there come a time when you inade a Visit to 
the site ot the accident? 

A Yes. 


Q Can you tell me approximately when? low long 


ry 


Koppinger-direct 


i believe it was the day after }] received the 


when you went 6 the site, sir, did you meet 
with anyone there who was employed at. the site? 
T met with several different. peepte. 


Did you meet with anyone in this room? 


I met with this gentleman here (indicating), 


Tt think his name is Cunningham, who is the project super= 


intendent -- 
THLE COURT: Would you please keep your voice un 
so 1 can hear? 
WOPTNESS: Lm. SOLry. 
COURT: You met with whom? 
THE WITNESS: I met with the project Manager, 
or project superintendent of Peter hiewit & Sons. 
: 
You said he was what? 
it was Cunninghan. 
you party to the gentleman 


jacket back there? 


Q rit has identified 


as Comer. 


On that oceasion was any <iscussion had 


~ 


ms4 


relationship to your obtaining the laftina leops on 


that had 


~ 


ai 


\| understand 


15 


received 


the report. 


Kopping 


failed? 


¥es. 


Mit. 


wT 
NO. 


being leading 


‘ir COURT: Well, just a minute now. 1 aon’: 
that. We are talking about what happened on 


MIR 


. 
MR. 


i} he reported to the site 


the report. 


THE 


LYSAGUT: 


7 
ans 


H not bind the particular part 


the day after the accident, or the ad 


GHEN: The a 


b ait A 


45% 


SAGIUE: L 


COURT: 


Two 


Now, 


er-direct 


ings, 


4 
th 


ies. 


+ 
a 


C 


ay after. 


alt SOFTY 


19 


Wel 


©) 


the partics, 


event, your objection 


MR. 


a different auestion? 
THE COURT: 


ae 
AY. 


and as to 


1, what time 


5 


i 


fOr! 


GEEN: Can 


AL} 


Koppingcr, 


overruled 


arc 


m, ask 


I withdraw that question and put 


Kicht. 


did there 


second 


at 


him 


your 


I object to the form of 


ly, 


ly 


‘ ry 
7 mam, 


wo: talking 


COMO «a 


aftor: 


nat binding 


what 


a 


honor. 


the question 


your uonor, | 


submit that any conversations had after the accident would 


he 


but 


of the accident the day after he 


I don't know when he reccived 


about? 


occurrcad, 


time when 


. 
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would | 


that 


of 
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liftiny loops were delivered to you? 
3 | A Yes. 
| i 
Ht . 
4 |i Q By whom were they given to you? 
1 | 
o | A By the project superintendent. | 
a] | 
i] ee ‘ | 
6 {| Q Is that the man you previously identified seeing 
l] 
ee | 
| in court? | 
{| 
8 || A Yes. 
ty} | 
9 i| @) Was that some time after your first visit? | 
1 | 
10 | A Yes. 
| | 
} 1| F ‘ . 
’ 1] | Q Would you tell us the circumstances surro inding 
|| Mr. Comer giving you the lifting loops? | 
| | 
13 || A The first time they arrived at the 7Ob site I 
i| | 
4 regquestec that they be saved so that they could he inspected,| 
i | 
' = ii 
5 |} and I vas told that the loops were still attached to the 
i| | 
| 
16 {| girder on the bridge and that when he got a burning crew 
W with the use of an acetylene torch up there they would take 
ii | 
18 |) these off and save them for me. | 
! | 
} re et 5 { 
19 || I later made a few telephone calls, and at one 
1 || oT ; : | 
20 | of those telephone calls he said the LOOPS were there and 
1} H 
9 i] } } 7} | 
~ | IT could come down and pick them up. I got down to the 
22 | trailer and met with him -- 
1 
Vi 
23 | 


Q When you say met with him, are you still Speaking 


Comer? 


| 
Mr. Comer. Pmet with him there, simply asked | 


~ 


10 


ll 


12 


13 


14 


15 


16 


17 


18 


19 
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if he had the loops. He said yes, they had them, they 


were here. 


I said, these are the two liftino loops that 


caused the accident? fe Sard, yes, anc. I took then, 
I gave him a receipt and I. left, 
Q After you took the liftina loops did you deliver 
them somewhere? Did you transfer them to somebody else? 
A I took them to my office and some short time 


later, I couldn't tell you how long, I had given them to one 


of my subordinates to have them examined by a metallurgist. 


Q What mecalluragist was that? 
A I helsevewit was huciis | Pitkin. 


MER GREENS TD) haverne firtether questions. 
THE COURT: You may cross-examine, Mr. Lysaght. 
MR. LYSAGHT : Thank you, your Honor. 
CROSS EXAMINATION 
BY MR... LYSAGHUT: 
Q Mr. Koppinger, when you received notification of 
this casualty did that come to you by phone or in writina? 
a I believe it came by phone. 
QO When you received this information did you have 
to make up a file? 


A Yes. 


May [see ‘Che initial £1le that you. made un? 


Koppinger-cross 
't have it in my possession. 


Is: it in court? 


T don't Know. 

Well, f understand it when the call came 
in you made up a file and that file would indicate the date 
and the time you got notice of this casualty; is that 
correct, sir? 

A That's right. 


Q Did you look at that file hefore you came to 


No, LDididn'’t. 


When Mr. Geen asked you when wou visited 
site, you said, I believe, aii 
report; iS that fight? 
A That's riqht. 
Q So the report would indicate when you arrived at 


the Site; 1s that correct, sir? 


A That = c1Lent. 


Did you use anything to refresh your recollection? 


1s that file back in your office, sir? 
A I don't know the whereabouts of the file quite 


frankly. I Rave been transferrcd.to two other offices 


Since that time. 


Koppinder-cross 
Would this be what they call a claim file? 
Yes. 
Would that be up here in the New York office? 
I believe it should be. 
THE COURT: Could you keep your voice up, please? 
THE WITNESS: Sorry, 
Do you know who called von? 
No, I dan't. 
Was it a representative of Bayshore? 
I don't know. 
Was it a representative of Raymond International? 
1 don't know. 
Q Was it a representative of Peter Kiewit? 


A T don't know. If I had the information, but, 


I'm sorry, I haven't. 

Q Po you recall where you were, Mr. Koppineer, when 
you got the report? 

A In my offiec at my cosk. 

@) When you got the report, sir, did you write down 
what was told to you? 


A [ don't know. 


Q Did you ask how the casualty happened when you 


got the report? 


A If I might say something, [ don't know if I 
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received it by mail or by phonc. Had I reeeived it by 
phone -- excuse me a moment. T was not the first person 
to have received that, and it was by telephone, but I wasn't 
the first person to receive it. While the gentleman was 
on the phone accepting the report he called my attention to 
it and gave it to me. 

Q Who was that individual, sir? 

A Mr. Joseph Letta. 

Q Is Mr. Letta shtbi omployed by Liberty Mutual? 


A Yes, he is. 


Q Is Mr. Letta still associated with the New York 


office, Mr. Koppinger? 

A No, he is in Brooklyn office. 

Q With you? 

A Yes. 

@) To your knowledge, sir, did Mr. Letta write up a 
report? 

A I believe he did. 

QO Do you have that report? 

A No, I don't. 

(@) Now, sir, did Mr. Letta tell you what happened? 

A I don't know if he told me what happened, or it 


was simply a situation where he had hané@ed me what he had 


written down. 


10 


i 


12 


13 


14 


15 


17 


21 
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Q Pritially, opie; when the report of vecasualty 
comes in wae it your practice, or. the practice of your 
office, to say, well, how did it happen, and write down 


briatiy whab was. related fo you? 


A That's. right. Yoo lbeis the practice. 
i 
| 
Q And that report would indicate Che first version 


of what had transpired; 16 that correct, sir? 


A Perhaps so. 

@) By whoever called vou? 

A Ves. | 
Q Ana since Bayshore was your insured, it is likely | 


that the report came from someone from tayshore? 


h 
ry 
2) 


A That's also likely 1t could have come 
another source. i can't say exactly what the source was. 
I don't know. 

Q When you went out to the site you Say it was a 


day after you received the report, lr. Koppinger? 


A T believe Tt was the next day, yes. 


The day after you received the report? 


A That's correct. 


And you don"t reeali when you roacoived the raport: 
The specific date and time, no. 


QO You went out to the job site; is that correct, 


| 


on 


16 


19 
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SCcOowWw 


the 


believe he 
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A That's correct. 
Q Did you go out there alone or did you take any- 
with you? 
A I went alone. 
| 
O When yOu afrived at the job site did you see the 
| 
where the T-beams were located? | 
A From a distance, (yes. 
| 
Was the Scow Still out Viithe water? | 


Yes. 


Wivo. EC 


Potter 


A a} 


don 


engineer employed 


had 


Yes, id 


sles 
Gia, 


Ok you Oul? 


Did you: golaboard the scovwe 


Kiewit hi 


E know tic 


by Peucr 


blond hair. 


TONS.) ut 


gentleman's 


Kiewit yp oa 


Viel 


On..a 


bo you know who acconpanicd you out there? 


nan 


@) As the tug approached the 


tug onto the 


A Vhiat 


QO Ane t 


approached the scow; 


A I 


pre 


When 


Sscow? 


S COrrect. 


he tug 


sume it 


the tuq came 


is that correct, 


abreast 


you 


naturally crcated waves as 


Ar? 


Of the scow 


tuqhoat: 


board 


did 


from 


it come 
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into contact with the scow before you get once iit? 
A I couldn‘*t tell you. 
other word the two vessels 
that correct? 
They met, but at what speeds, and so 
say. 
Were the T-airders that were on the scow 
down or secured 1 i fashion? 


A Yes, 


vice-like ob : blocks holding 


Thats veorrect. 
you familiar with nis type 


Koppinger? 


Not regarding -- well, what do you mean by this 


Well, an admiralty claim, or a claim involving 
vessels on the water? 
A i alon'’t betieve i am an expert in it, 
a) Ho, 1 don't mean that, Mr. Koppinger. 
mean, did you work on a number of elaims like this? 
A No. 
Q Were you aware, sir, that it is qood practice to 


secure anything aboard a ship when vessels are passing it or 


Coal 


~] 


18 


Ig 


20 


ot 
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approaching 


passing or 


admiralty 


seope of 


the obtal 


here for 


witness, 


claims 


witness, 


objected before, 


metallurgist. 


supervisor. 
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it? 
MR. GREEN: This is objectionabic, your Honor. 
THE COURT: To secure anything aboard a ship? 
MR. LYSAGHT: Yes, Wa'am. When vessels are 
| 
approachin«a. 
a " : | 
THE COURT: Well, he says hE 2S not an expert in 
wand 1 don't know he would) auow that. | 
x ih oak oak Yel » ££ | 
MR CUEN: » May 1 further state & have mot 


but ad 


the 
ning of 
TIE COURT : 


that kind of 


MR. LASAGIUT: 


your llonor. 
TUF COURT: 


THE Wi 


TAME 


COURT: 


THE 


THE COURT: 


MR. LYSACHT: 


ma'am. 


‘ 
Bs 
Girect examination which 


he Lipting 


TNESS : 


WITNESS : 


this questionl iS way 


was 


Just. to 


loops and delivery & 


we may not bhava the 


i think he ws an 


Supervisor. 


Of Liberty Mutual INs 


see. 
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right 
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i 
2 || TUE COURT: WELD) as Mr.) Geen points Out, his 
4 testimony relates only to receipt of the loops which broke, 
iat 
4 H and that is all he has testified about. He doesn't 
| } 
} 
50) purport to know anything clse. 
| 
| 
6 | BY MR. LYSAGHT: | 
4 @) Mr. Koppinger, when you went out onto the scow 
1 | 
8 1 did you observethe T-girder? The one involved in this 
9 i| | 
\| | 
9 |} casualty? The one involved in this casualty? 
| | 
| ! 
\| | 
10/0] A No. | 
1} | 
| | 
\| hee 2 | 
ee ¢) You didn’t? 
\\ | 
i | 
eh ut A The T-girder was already up on the: brits s. | 
{| | 
13 || Q It was already up on the bridge? | 
14 jj A Yes. 
| 
15 || THE COURT: The T-girder in question? 
| 
16 || MR. DUYSAGHT: Yes, ma‘am. 
1 
1 . | 
steel | Q And did Ene +s 
| 
18 2 A Excuse me. Excuse Mie. Iowan’ tell you it 
i 
: 19 | it was on the bridge or they were in the process of putting 
| 
20 Le Up. i believe it was on the bridge, 1 can*t be sure. 
1 
PA | Q Would you have made a memorandum as to where it 
| | 
\ 
} | 
2 was? 
| 
23 A Yes, 1 would have. 
¢ 
| 
\| @) And that would appear in this file that is not | 
| } 
in court; 1s that correcc: 
| 


buc I did. 
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2 || A That's correct. 

3 Q Was it part of your duties, sir, as a supervisor 

| | 

| . . i 

4 || in the claims department to take statements? | 

1] | 

5) 1 A Yes, it was. | 

| | 

6 {I @) Did you take a statement from anybody? 

| 

ao A Well, tf wasn’t mecessarily pait of my functions, | 

| 

| 


H @) I beq your pardon, sir? 


Normally a supervisor doesn't do the investiqation| 


himself. 


1 realize that. 


1" 1} ~: 2 ‘ ‘ : 
13 i A Vut: in this instance 


Statement. 


From whon 


6) dyd you take Statements, sir? 


A I believe I had 


captain Of ‘the vessel Century - 


Q 


do not have 


a Q Where is it? 


21 | A i presume it's with the balance of the file. 
| 


THE COURT: JI wish you would talk so that J can 


A 1 do not know the whercalhouts of it. T presune 


10'S still in the file that was created. 


Koppinger-cross 
Q And that statement would i; Jieate the captain's 
version of what happened: 1 jrrect, 


A Sie weal. 


hid you ta: 1 statement fiom anyone else except 


the captain? 


IT. don t 


0 Did you vent from this man that 
you identified as ™ Cunningham, He) now “Oe NE. 


Comer? 


A I'm quite certain that | did not . 
8) } the only statement /0u took ? 
A I. believe So, Yes. 
Did you take any snapshot oY any photographs 
Site? 
Yes, 1 did. 
seo them, sir? 
I do not have them with m 
Where are they? 


I presume they are still in the file. 


oO And that as not in court; is that riqht ? 
Those photographs are not in court. 
A I have not seen that file for two years at. the 
» 


very least. 


0 Did you take snapshots which would indicate 
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whether or not the girder was bolted or secured when you 


got onto the vessel? 


A You mean the girders that were on the scow? 


Q Yes, sir. 


1 believe I did, yes. 
And you don't have th 
No, I do not. 
Qnd you don't recall w iy this partiLevlar 
that was 
the scow or was up on the bridge? 
rN be certain its Jocation. I believe 


i1t was 


You were told that the 
COFrect? 
& COrrece. 
@) Did you make a visual inupection of 
you went out there on the scow? 
tT believe the first time 1 saw the cables that 


were involved in this the girde “a6 on the bhriddae. 


again, < can't remember if on th lay that 1 first arrived 


there that girder had already been put in place or was 


still on the scow, or perhaps was in the process of heing 


placed on the bridge. Dut tho flret time 2 say the 


sinqer-cross 
themselves was on the bridge. 

Q Would you tell us how that girder appeared 
you saw it? In other words, in what position was it? 
With reference to the bridge and with reference to he 
water? 


mLrder? 


not on th S 1D) would. have 


lookin 


his particular qi 
the water, 
bridge? 
A It had been placed was either on the 
or on the bridge and in its £inal position on the 
bridge. 


Q You Gon't recall which. 


position on the bridge, sir, could you 


appearcd? In other words, did it come up from the water 
and support the bridyc, or was it horizontal to.the bri 

It was horizontal. 

Horizontal with the bridge? 

Yes. 


Didl you look atl the cals! 


Koppindaer-eross 
A At which time? 
Q When you saw the girder in a fixed position on 
the bridge? 
A Yes, [I saw the cables which had snapped, yes. 
bid you see any other cables coming out? 
Oue ot the sane 


Out oO 


ail four of. them, 
You saw 


and some of them not shapped « cShiis particular 


involved 


correct? 


these other aircdcers 


jecting Erom’ them? 


did and: some <i 


Yes. 


Q When you were out there at the site did you sce 


iron workers burning these objects off the girders? 


A They do that, yes. 
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how many 


Approximately 


nen 


that particular day w 


of them? 


Well, appreciate 


on the 


etilk had te 
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that 


that was 


Sir? 


eed of these 


0 of them on the bridge 


loops end how many of 


rae. : ee 
eouvlrdn © ocl 


And each of those 206 


loops emitting 
that correct: 
That | 


don’t Know. 


had two. t didn't examine 
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loops were 


projecting from the 1 


From all of the qirder 


Yes. 
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Did you make a notation, Sir, as 


rders would have 


Chey 


hey were burned 


to 
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Were you in the water or were you up on the bridge? 
A I was up on the bridge. 
Q How far were you from the lifting loops that you 
| | 
5 || observed? 
6 | A When I was on the bridaqe? 
a Q Yes; siz. 
\| 
8 i| A Twas Tight. on top of them. As a matter of 
i 
9 | fact, 2 touched them. That's how «lose Iwas. 
10 || Q How long did you remain there? | 
- 1 
; . 4s Is = a { 
ia A On the bridge, [ couldn’ t tell you. [5 aes es 
12 || “minutes perhaps. 
{| | 
| | 
13 | 0 Did you take any snapshots at, that time? 
14 | A Yes, 2 did, | 
| | 
15 Q Do you have them in court? | 
| | 
16 || A No, I do not. | 
uae Q They are in the file? 
18 * - neo 
A L presume they are, 
19 | Q then you left; is that correct? 
i | 
1] Say : ‘ 
20 || A I @idn't leave the job at. that point, no. 
] | 
21 | Q tio, sir; hut you left the bridae? | 
| 
i | 
22 || A I left the bridge. 
| | 
23 Q Was that the very first time that you saw the 
2A | lifting loops that you claim were involved in this accident? 
25 | A Yes. 
{ 
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Q Now, sir, was anyone with you on the bridge when 


you looked at the lifting loops? 
A Yes. 
Who? 
THE COURT: Now, those are the hroken ores we 
are talking about now? 
MR. LYSAGHT: Yes, Ma'am. 
A Yes, there was an engineer who was employed by 
Peter Kiewit. 
(@) What was his name? 
A T really don't KNOW. 
Q Could you describe hin? 
A ie was a young man fellow, pene 33 years of age. 
I believe he had blond hair, maybe weighed 150, 160. All 
I know is that he was an engineer employed by them. 
Q Did you write down his name, Mr. Koppinger? 
A I believe I did, yes. 
bid you then return to your office? 
No. 
You went back to the job site? 
I went back to the trailer, yes. 
Did you ever return to the bridge? 
To the bridge itself? 


Yes. 
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A Gee, I don't -- you know, not with respect to 


this accident, no. 

Q Did you then when you returned to your office 
make out a report of what you ohserved, or what had 
transpired? 

A Yes. 

@) Do you have that eres with you, sir? 

A “' No, I do not. 

Q Did you use that report to refresh your recol- 
lection? 

A No, I did not. 

Q Would that report tell us what you observed 
that particular day over four years aco? 

A Presumably it would. 

Q Did you take any other statements after vou qot 
off the bridge? 

A I don't believe so. 

0 Was this the one and only time that you saw 
particular loop when you were in the presence of this 
blond haired individual whose name you don't know and you 
looked at it on the bridge? 

A I looked at it onthe bridge, and at that point I 
asked them when they were going to be burned off so that I 


secure them. 


Koppinaer-cross 

Q And this young man told you that? 

A lle said, yes, they will be burned off in a few 
days, and when they are we will give you a call. ind 
later 1 called the job site and asked them if the loops had 
been burned off, I also had spoken to Hr. Cummings 7-7 

Q Wait, if I may, Mr. Koppinger. 

Whom did you speak to when you phoned and asked 
if the loops had been burned of F? 
A I don't know who I spoke to. 
Q Did you make a note of the name of the individual 


to whom you spoke? 


A When 1 asked with respect to the liftina looks 


being burned off? 


Q Yes. 
A I don't know. 
(@) Anda of course that information would be in the 
file, that is not in court; is that correct? 
A I don't know where the file is. 
Q Now, sir, how long after that were certain 
ohjects presented to you that were deseribed as lifting 


loops? 


A. I really can't say. I believe it was about a 


week, 10 days. 


oneness eto spent 
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Did these objects have any labels or taqs on 


Yes, they did. 

Oo Who delivered them to you? 

A I picked them up at the job trailer from Mr. 
Cummings. 

Q Were there any other liftina loops around? 

A No, sir. 

Q How many lifting loops did you © btain? 

A Two. I believe it was two. [I'm quite certain 
it was two. 

Q Do you have any of these loops in court? 


A I don't have them, no. 


Have you seen them this nornina? 


No, I have not. 
Are you aware of the fact that four looks broke? 
Yes, I am. 

Q Now, sir, did en these loops into your 

possession? 

A Yes, I did. 

Q And did you then give them to somebody else? 

A I gave them to one of my subordinates, yes. 

Q -. How lond after the casualty was it that you qave 


them to your subordinates? 


Koppinger-cross 

A I couldn't tell you. 

Q Did you direct your suhordinate to take them 
to a metallurgist? 

A Yes, I did. 

c@) Did you direct your subordinate to submit them 
to an engineer or someone other than a metallurgist? 

A No, I did not. 

@) Were they submitted to one metallurqist or more 
than one metallurgist? 

A I had submitted them to one metallurgist. 

re) And the name of that mctallurgist was what, sir? 

A I believe it was Lucius Pitkin. 

(6) You believe? 

A Well, my general recollection is that that's 
where they would have oe sent. 


Q bid your firm employ any other metallurgist at 


that time? 


A They are an indepencent metallurgist, but 


generally for sonething such as this that's where they were 


sent. 

Q Mr. Koppinger did your firm, the Liberty Mutual, 
at that time cans one firm of metallurgist, or did you 
retain the services of other firms of metallurgists? 


A There were several firms it conld have been 


I Rh Dea A nS anneal canst : 
2 nsec Aa Me a RS ETA 
> ren en mansmmosmeiranns nr aR 
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sent to, yes. My recollection is that they were sent 


to Lucius Pitkin. 
Q But it could have been initially sent to another 
firm; is that correct? 
It's extremely unlikely. 
But it is possible? 
Yes. 
Did you receive a report of the findings? 
Yes, 1 did. 
Do you have that report with you? 
No, J do not. 
Is that report in bie File? 

A I presume it is. 

Q Were these objects that liane presented to you, 
these cahles, ever examined by anyone other than this firm 
that you descriLed? lo your knowledge. 

A They could be. I'm sure that any number of 
different people who had an interest in thisi had them 


examined. 


Q Were there other reports submitted to you 


beside the firm of Mr. Pitkin? 
Were any other reports submitted to you? 
No. 


And if they were they would he in the file, is 


fe ae 


“near oo REOPEN MES TRE ESPERO Ur Ero na Pe rae NRE 
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that correct, Mr. Koppinger? 
A There wouldn't be any if they weren't submitted, - 
so -- I don't recollect any other reports being submitted. 
0 Did you take a statement from fir. Jess Comer? 
A No, I don't believe | did. It's possible, but 
I doubt it. 
MR. LYSAGHT: I have Mo further uestions, your 
Honor. 
Thank you, Mr. kKoppinger. 
MR. FISH: Mr. Geen, do you have the report that 
was made by this witness in court? 
MR. GFEN: JT may have. Not here. You will 


have to give me some time to check. I believe T have 


pictures that were referred to. I believe these are the 


pictures. You will have to ask the witness. 

Do you want me to do this now? 

MR. FISH: Well, we need ther, that's all IT have 
for cross-examination of this witness. 

I might add, your llonor, that I pondered the 
interrogatories to Bayshore and I asked about reports and 
my recollection is the answers were that they just weren't 


available. 


“43R. GEEN: I believe the answer was "Work product 


of the lawyer." 
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MR. FISH: Not for that. 
THE COURT: Well, what report ar we talkina 
about? Notes made by this witness? 


MR. FISH: Any report that he mace. 


Question 17 in the interroyatory was: 


“Was any investigation hy or on behalf of 
Rayshore Concrete Products Corp. made with respect 
to the casualty described? Plaintitf's complaint? 
"Answer: Yes. If your answer is yes, state 
when, where and by whom such investigation was mace 
and attach copies of all investigation reports or 
state substance of all findings and cenelusions, 
recommendations made therein." 
The answer was: 
“Not available at prisent time. 
My inquiry concernina the #eport you say -- 


MR. GEFMN: There was another file in court which 


has been stored over in the Supreme Court, New York County. 


Mr. Walsh pict left to wet it. Until 1 examino that 1 
won't Knov., 
CROSS LXAMUNATION 
BY MR. FISH: 
() were these the photographs that you took that 


you Wave veteorrad to (handing)? 


enc canna ate ee A Ot 


| 
| 
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A Yes, those are mine. 
Q And those were taken while the girder was in its” 
final position up on the bridge? 
A That's correct. From these i believe he 
asked before where the gird@r was, | believe it was on the 
bridge when I arrived at the job site. 

MR. GEEN: Mr. Fish, excuse Mle. There is 
another group, I don't know, you will have to ask him if he 
took these, too, eh igils 

Q Are these also part of the set of photographs 
you took (handing)? 

A Yes, they arc. a 

Q And those photographs show a hole pierced on the 
top of the girder. 

Do you know why that hole was made? 

MR. GERN: Your llonor, 1 just want to again 
state my objection. This examination also, as well as 
Mr. Lysagh's, is aes way beyond the direct examination. 

THF COURT: Well, I gather it is fairly within 
the scope. He was called to testify that he received 
theSe loops; isn't that so? 

MR. GEEN: Yes. 

THE COURT: Well, it is within the scope. 


They can ask him how he received them and what he did in. 


| 


\ 
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connection with the receipt. 

MR. GEEN: No question about that, But he is 
now being asked the purpose of some holes in the girder. 

MR. FISH: I just want to identify the time of the 
taking of these pictures. They are ohviously taken at 
some time subsequent to the casualty. The testimony has 
been that the holes were pierced in these heams so they 
could use a different method of slinging. 

THE COURT: Yes. 

MR. FISH: And my question to the witness 15, 
do those photograph show the holes that were made for that 
purpose. 

COURT: Yes. 
may answer that. 
GREEN: The photographs speak for them- 


selves. 


THE COURT: Well, he can answer if he knows. 


BY MR. FISIl: 
Q Do you know? 
OR I believe so. 
MR. FISH: I offer these sets of photographs 
evidence. 
THE COURT: Is there any objection? 


MR. GEEN: 10 Objection. 


Koppinger-cross 
MR. LYSACHT: No objection, your Honor. 


MR. FISH: I suggest we mark each sheet 


separately, ard these will be, according to my records, 


Plaintiff's Exhibits Exhibits 7 and 8. 
(Plaintiff's Exhibits 7 and 8 were received 


in evidence.) 


THE COURT: May I sce those photographs, pleasc? 


All right. 


MR. FISH: That is all 1 have at this time, your > 


I suagest the witness be excused and he asked 


to remain present pending the | 


jossible receipt of his 


investigation file. 
THE COURT: RIL elohts 


Thank you, you may cone down. 


(Witness excused.) 


HE COURT: Do you have another witness, 


MR. GEEN: Yes, your llonor. 
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EMANUEL SIurK IS 8 , called as a witness 


by the defendant Bayshore, being first duly sworn, 


testied as follows: 
MR. GEEN: If.it is all right with the Court IT 
will wait until the luncheon recess for that search. 
THE COURT: For what search? 
MR. GEEN: The report of Mr. Koppinger. 
THE COURT: Do you have it here? 
MR. GEEN: This additiona”’ file has been 
delivered to me and I have to go through it. 
THE COURT: All right. 
DIRECT EXAMINATION 
BY MR. GEEN: 
Q Mr. Silkiss, by whom are you emploved? 
A Lucius Pitkin, Incorporated. 
Q What is the business of Lucius: Pitkin? 
A We are metalluraical consultants, chemists, 
analysts, laboratories. 
Q How long have you bcen employed hy Lucius 
Pitkin? 
A Since 1947. 
Q Do you yourself have any professional qualifica- 
tions? 


A Yes, I do. 


Silkiss-direct 
(@) Would you please tel] the Court what your 
qualifications are? 
A | Yes. 

I have a Pachelor of Science in engineering in 
metallurgy, Lachelor of Science in engineering in chemical 
engineering, Master of Science in metallurgical engineering, 
all from the University of Michigan. 

I have done po;tgraduate vork at New York 
University. I have taught on the adjunct staff at 
Brooklyn Polytech Institute, and aim a registered profcssional 
engineer, metallurgy, Pennsylvania and California. 

Accredited corrosion Specialist, acereditedd hy 
National Association of Corrosion imgineers. 

Member of various technical societies, American 
Society of Testing Materials, American Society for Metals, 
American Institute in Mining, Metallurgical Encineers, 
American VWicldina Society and Arcrican Association of 
Corrosion Engineers, American Socicty of Mechanical 
Engineers. 

Q Some time in 1970, sir, -- by the way, do you 
have a copy of a written report with you? 


A Yes, sir, I do. 


GC . Of an examination you made? 


A Yes. 
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Q If necessary you can use it to refresh your 
recollection. If you don't need it to refresh your 
recollection don't use it. 

All right? 

A Thank you, 

Q Did thore come a time in 1970 where you received 
two lifting loops from Liberty Mutua? INsurance Company? 

A That's correct. 

Q Can you te]l us the date of that Feccipt, Sir? 

A I eka have to refer to my file. 

Q You can. 

A It would he on or ahout Muguse 6, 1970. 

6) Did you make an inspection and perform certain 
tests on these lifting loops, Mr. Silkiss? 

A Yes, 1 3ja, 


Q As part of your report, inspection, did you take 


a photograph of the lifting loops?+ 
A i did, 
Q I show you this photograph and I ask if that is 
the photograph you took (handina) ? 
A Yes, that's the pheteepk 
MR. GEEN: I offer it into evidence. 


MR. FISH: No objection. 


MR. LYSAGHT: Yes, T object, your Honor, on the 
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foliewtee grounds: 

There has been insufficient foundation laid 
connecting the object that he photographed and/or the 
objects that he examined with the particular loops involved 
in this incident. 

As your Honor will recall =_- 

THE COURT: 1 thought he just testified he took 
pictures of those. 

MR. LYSAGHT: Of looks presented to him in 
August, ma‘am. it this is me 

THE COURT: l Sce. 

In other words , this accident 
happened back in April. Now, there is inadequate incase | 
to connect this particular loop with’ the loops that this 


gentleman examined, or photographed, with the actual lco 


THE COURT: Well, what do you say, Mr. Geen? 


involved. , oN 


MR. GEEN: I say that the witness, Mr. Koppinger, 
testified that these loops were delivered to him by an 
ceelose o superintendent, project superintendent, Mr. 
Comer who when he delivered them said that these were the 
loors that failed. That is the employee of Mr. Lysaght's 


client... 


THE COURT: Well, the prior witness IT thoudht 
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testified that he received them and that is the whole point 
in putting him on. 

MR. GEEN: Yes, he received them init ©. y and 
then he transferred them to Lucius litkin. 1 have the 
chain from Mr. Koppinger -- 


THE COURT: Is that what he has testified to? 


I thought he reccived them from Mr. Comer. 


MR. GREEN: No, no. Mr. Koppinqer received them 
from Mr. Comer, Mr. Lucius Pitkin received them from Mr. 
Koppinger. 

COURT: I see. lias testified to that? 
LYSAGHT: No, matam. aif IT may, your 
Honor -- 

THE COURT: Well, all riqht, let's -- 

MR. LYSAGIT: le just said they were received 
by him on or about August 6, 1970. 

THE COURT: Well, let's see what he testifids 
to about receipt of those. 

BY MR. GEEN: 

Q Do you know, did you receive these lifting loops, 
you said from Liberty Mutual Insurance Company? 

A That's correct. 

Q Do you know who actually physically delivered 


them to you from Liberty Mutual Insurance Company? 
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No, 1 can’t 1c sure. tt nav bave been ~~ 
MR LYSAGHT: Your Honor, move that everything. 
after “No" be stricken. 


COURT. All ora 


Did you address your roport to oa narticular 


a nmr nme enenreamenta 


at Liberty? 


What was tne name of that person? 
Mr. 


MR. GEEN: All ridqht. 


Mr. Lysagnt is go ing to 


| 
| 
| 
| 


am qoing to recall Mr. Koppinger to ask 
assistant and who he gave the lifting i00ns to 
ius Pitkin. 

MR. LYSAGHT: Vour licnor, I would respectfuily 
submit that that is irrelevant anc. immaterial. The mere 
fact that he instructed someone to caive them to Mr. Cilkiss, | 
or Mr. Pitkin, 15 irrelevant and immaterial. 

Secondly, your Honor, t think that my objection 
has even more foundation going back to the sitc of che 
incident in question. Mr. Koppinger'’s testimony tS that 
he was on the bridge and observe some 200 girders, some of 
which had cyelets eraieatine out of them, some of which 


did not. 


ee 


| th pn PORN ESRD MEE 
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Now, it was testified before that these loops 
were used to lift the girder and oe them in position 
on the bridge and that thereafter they were burned out. 
There is no testimony here by sees ais burned out the 
actual loops involved In this incident. For aught that 
would appear they could have burned out ones from other 
girders and that would secm more reasonable, your Vonor, 
because there were boule (usone involved here, and we only 
have two. 

I respectfully submit, your Honor, I think there 


is an inadequate foundatio nlaid for the identification of 


the loops that Mr. Silkiss examined and photographed with 


the ones involved in this accident. 

THe COURT: Well, do von want to put Mr. 
Koppinger lack on to testify that he gave them to an 
assistant who in turn delivered them to Mr. Silkiss? 

MR. GEEN: 

THF COURT: All right. 

MR. GEEN: If Mr. Lysaqht so requires. 


Will you step down for a moment, Mr. Silkiss, 
MR. LYSAGHT: He can tell from here. 
MR. GEEN: Can he tell from here? 


THE COURT: All right. 


SOUTHEON MST Ine colar er 
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GEEN: Mr. Koppinger, what was the name of 
your assistant at that time to whom you gave the lifting 


loops? 


KOPPINGER: Robert Hickey. 


GEEN; Can you spell that? 
KOPPINGER: We-i-c-k-e-y. 
GEEN: Was he the one thet you told to bring 
4¢ to Lucius Pitkin: 
MR. KOPPINGER: Yes. 
Mr. Silkiss, your report was 
addressed to Mr, Uickey? 
WITNESS: That's correct. 
Was it customary to make the report 
out to the one who asked you to make the -- 
THE : He was the one with whom I was 
corresponding and discussing wit!. this matter of the loops. 
MR. LYSAGHT: Irrelevant_andyimmaterial, your 
Honor. Whether or not he corresjonded with him. 
Tit COURT: Overealed, 
MR. LYSAGHT: 1 respectfully except, your lonor. 
May I ask Mr. Koppinver a question form here, 
your Honor? 
THE COURT: All xcaght. 


MR. LYSAGUT: Mr. koppinger, how Jonq were the 


seine nmap npcsemrammenie gn ae mmo vtennersatieencer me eer i NR nna ar aural en carmene 


yyy 
a > 
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loops in your possession before you delivered them to 
Mr. Hickey? 

MR. KOPPINGER: Until Auqust. 

MR LYSAGHT: In August. So from the time 
you got them up until suqust, and you can't tell us when 
they physically came into your possession? 

MR. KOPPINGER: They came into my possession a 
week to 10 days after the incident occurred. I had gone 
down a week to 10 days after my first visit to that 
particular job site, 

MR. LYSAGHT: And hetween the time they came 
into your possession and the time they were given to Mr. 
Nickey where were they hept? 

MR. KOPPINGFR: They were kept in my office. 
Excuse me, we have a locked cabinet in our Office. 


MR. LYSAGIIT: Did you personally hand them to 


Mr. Hickey? 


MR. KOPPINGER: Yes, sir. 


MR. LYSAGUT: T still press my cijection, your 
Honor. 
THE COURT: Overruled. 


(Rayshore Exhibit XXIII was reccived in 


evidence.) 
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Q Mr. Silkiss, would you tell the Court what 
examination, what tests you made of these loops and what 
your findings were? 

Rh. LYSAGUT: Your tenor, may Tt have a continu- 
ing onjection to this line of questioning so that I won't 
interrupt the continuity of the trial? 

THR COURT: On what ground? 

MR. Se Hell, your flonor, on the previous 
grounds stated that ne proper FoundGation has been laid. 

That’ wat overruled. 
another «round? 

MR. LYSAGIT: a ‘Mov ob hove 


wt 


a continuing 


objection in that regard, but seconcly and more importantly, 


your honor, \ stimony was that there were four loops 


involved here. 

THE COURT: Well, you can cross-examine about 
that. fe is coing toa tell us about the two he examined, 
he can't tell us about something he didn't examine. 

MR. LYSAGHT: Yhank you, your llonor. 


ray Yes, we made several examinations. The oxamir- 


ations included visual cxaminations, that 18 mea cron "ts 


of the loops, observations. 
a) By the way, ‘ir. Silkiss, I don't know if 1 
threw you off before. For the exact measurements, 


— - - 


eee 


(ee rele en nme 
oe 
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et cetera, will you need to use your report? 
A Yes. 

MR. GEFEN: With the Court's permission, may he 
use the report? 

THE COURT: Yes. 

Do you want the actual detailed data? 

Yes. 

THE COURT; No. If you have to refresh your 
recollection use your report, but tell us as best you can 
what you did and what you found. 

A All right. 

First we made visual examination. We measured 
the length of the loops, their general appearance. ~ Took 
Photographs and measured the diameters of the wires, the 
nature of the wires and the strands that were used in making 
up the loops. Observed that ane end was cut, one cnd of 
each loop was cut, and the opposite end was fractured, raed 
apart by the conditions that brought about failure. 

We made measurements of the wires and compared 
it with a specification of the material that was allegedly 
used in making up the loops. 

Q What was the measurement of the wires? 
A We found that each strand was composed of -- 
1 mean each loop was composed of three strands. sie 


. 
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half-inch 

tach strand in turn was composed of seven 
individual wires, a center core wire and Siz outer wires 
helically wound about the center core wire. 

We made measurements of these wire diameters and 
compared it with the specification of which materials have 
been made. 

We then took representative wircs and performed 
tensile tests, breaking strength tests on the wires and 


showed that these particular wires we tested conformed to 


the specification minimum strength requirements. 


We ran composition determinine che al] yin: 
elements of the wire which we have a.report stating Ehe 
amounts of carbon, mangancse, phosphorous, sulfur and 
silicate, identifying the type of wire and being of a 
normal type used in what is Called Grade 270 according to 
ASTM 416, I believe it is. 

O Now, you have used ASTM; is that the American 
Society of 
vi Testing Materials. 
.@) (Continuing) Testing Materials? 
That 1S correct. 


s there a characterization for this type Ot 
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cable? Is it pre-stressed? 

A Well, in its ordinary use pre-stressed in concrete 
fabrication it's a pre-tensile load. It's a very high 


strength steel wire. Tf you would like to -- if you want 


me to I can read into the record the results which we 
obtained. 

(9) Instead of reading it you are not permitted to 
read your report, but can you read it and give us a summary 


if it refreshes your .rccollection as to the findings, and 


if you would, the significance if any of the findings? 


MR. LYSAGHT: Your Honor, may J? 


Yes. 
MR. LYSAGHT: Is the exnibit here? 
exhibits here? 
MR. GEEN: No. 
THE COURT: What exhibit? 
MRK. LYSAGHT: The objects that he tested. 
THE COURT: You are asking whether the loops 


themselves are present? 


MR. LYSAGHT : Yes, ma'am. 


THE COURT: Do you have the loops themselves? 


THE WITNESS: No, ma'am. 


MR, LYSAGHT: Well, I will object to this, your 


Honor. lie is readilig from a hearsay document, a report 


19 


21 
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which was made almost four years ago. 
THE COURT: No, he is permitted to look at his 
report to refresh his recollection. 


Proceca: }] ws what you, found. 


THF WITNFSS: Well, as T stated, the individual 
wires exceeded the minimum tensile strenath requirement of 
the grade material that was to have been used in these 
loops. They were satisfactory in that reqard. 

MR. LYSAGHT: Your honor, T will object to that 
as constituting a conclusion. No facts were given as to 
the types of tests, the type of tensile test, that is the 
load applied to the wircs. 

THE COURT: Well, you can cross-examine him 


abou: 1t.. You can't object to what he is saying. He 


is telling us what he found. On cross-examination ask 
him about these thinas. How he arrived at that. 
Ali right, proceed. What else did you find? 


THE WITNESS: We made measurements of the wires 
and found the diameters of the individual wires to be in 
conformance with the specification. We made a metallo- 


graphic examination of the individual -- well, first, excuse 


me, we first examined all the broken ends ana broken ends 


of the wires would be characterized as what we call cupcone 


6r ductile sheer fractires. That means that metallurdin- 
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cally that each wire before breaking deformed considerahly, 


exhibiting a certain degree of ductility and toughness and 


then when it reached the limit of its deformation, fractured. 
This is Characteristic of the individual wires 
being loaded to beyond their load carryine capability. 
We made little specimens, cut of f the ends of the broxen 
mounted them in Special plastic, qround polished it 
we could examine a Jonditudinal cross-section through 
found that. ther no metallurqical 
defects AUSCONtTINWICLcSs 
merely that t1 he n of the 
overload. 
was revealed by etching with remica } nts, adain 
Gxamined under the microscope, and 3 shown to have 
normal structurc [or tl 
You teok in OMAN AtIOns,. Ff 
Microstructure at the frac OOo Clive, you 
OF that, 
A YOR, that Ss correct. 
Q And you took a photograph of longitudinal micro— 
structure? 
ra hat COYrrTrecc , 


transv: 
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That's correct. 


An@ all those photographs are contained in your 


That *s riqht. 

Did the examination vou made of the fracture 
sites -- ly the way, you said your cexamincc’ the fracture 
sites. Was, that’'on both) -- 

Both loops. 

Q (Continuing) Both Joops? 

A Yes. 

0 Did they reveal any defect in the wire 
a fracture, any cracks or other defects?. 

An No, there were no secondary cracks. There was 
no significant corrosion. There was no .inusual breaks. 
All the breaks showed characteristic defor:ation in 
ductility indicating an overload oi each wire as the wires 
broke. 

Q By the way, Mr. Silkiss, did thzse loops have any 
surface rust? 

A Superficial, yes. 


Q The surface rust, did that, froin an ecngincerina 


standpoint, from a stress standpoint, did that have any 


significance as far as the failure of these loops were 


concerned? 


} 
1 
I | ms49 SLI RAssecircet 
< 1] 
2 | A in my opinion, 10. 
oon Q At the point of the fracture, aid immediately 
| 
| 
4 prior to the point of the fracture, was there any differ- 
o | ence in the diameter of the wire when you ecyamined it —-- 
{| 
’ 6 || A Yes, Of course. 
& \| 
fl Q is there a name tor that? 


deformation that inimed 


Pe 


the necki 
AV 


elongates 


15 i the limit Of its ductility and it starts to neck down very 


it 


Fay 4 
tile & 


fracture Was not a brittle lracture? | 
j 


That's correct. 


O And that it was due to’ a dofect or inherent 


metal? 


detect in the 


MK. LYSAGIUT: LT Ol jeet to that, your lionor, as 


leading and suggestive. Also we have the fact that these 


Olj}Jects were burned of f hy an iron worker. 


2 | THE COURT: Just a moment. T didn’t get your 


ms50 Silkiss-<direct 353 
first objection. What? 
MR. LYSAGHT: It's leading and suggestive, 


your Honor. 


TUE COURT: Well, he 18 an expert witness. Ve 
can have leading questions with an expert of this type. 
Overruled. 
What is the second objection? 
9 : MR. LYSAGHT: I wall withdraw it, your Honor. 
| 


A Well, it would indicate there would be no 


: 10 
Hees ll localized cefect, that the material failed because of boing 
rn 12 loaded heyond its strength carrying capability. 
13 (9) Based upen all your tests -- i am goina to ask 
14 you this, I know you answered it, but I am going to put it 
“15 in a different form: 
bad 16 Based on all your tests and your findinas, do 
: 17 you have an opinion with a reasonable dearce of engineering 
18 ® certainty as to what caused the failure of these loops? 
% 
1S A Yes. 
= 20 Q What is your opinion, Mr. Silkiss? 
21 | MR. LYSAGU?: Objection, your Honor. Insuf ficient 
be 22 | foundation laid to render an opinion. 
~« 23 THE COURT: Overruled. 
| 2 MR. LYSAGHT: I respectfully except. 
P i : 
29 | A That the loops had heen loaded to beyond their 
| | 
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5 strength carrying capabilities. 
2 Q Nid you make any calculations, or make any 
y 3 
: figures of the load strength of these cables? 
4 f 
A Yos, 1 did. 
5 
yy 6 | Q Instead of tulking aLoul individual cables 1 
3 want to talk about loops. 
{ 
A Yes, 
8 j ue i 
i 
9 I! 0) Do you underctand? tustcac Of talking about 
* 1 the -- | 
10 | | 
uN hi , : | 
| A One leq of tue Loop. ihe-entire loop. 
il 


co Q Exactly. ~O talking ubout the load bearing 
A 


Capacity Of One Loop Which would contain tle three cables, 


Can you, Cell us tie) loau bearing capacity of each individual 


ad 


; A Yes. Lach individual loop I calculated based 
6 | 


On the g¢ometry of the loop as 1 lad received it and: the 


Strength Of the lNaterial as derivea from the, individual 


| wire tests ana the minimum strength, cequircment of the | 


niaterial for the specification that it was to have becn 


made to, £ calculated that would be 75,000 pounds per lceop 


load Garrying capability. 


Q 79,000 pouncs per loop; is that correct? 


Yes. 


When you Say 75,000 pounds, I want to be clear -- 
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re {. am sorry. You asked me to state it in a way 
other than 1 have it. Let me just -- 

Q I know that you did it by individual cable; 
right? 

A Ly individual -- vach leg of the loop. 

Q 


Well, will you take a inoucnt just to add it up 


“and make your calculation? 


A Yes. 75,000. That's right. Per loop. 


That was the load -- 1l'm sorry, State your question again. 

Q Il was askiny about the load-bearing capacity 
of each loop, the entire loop. 

A All right. 

Not the conditions under whieh it was loadcd, 
but the conditions that it should have been able to carry. 

Q 'hat's correct. 

A Okay. 206,000 pounds. 

Tie COURT: 206,000 pounds for each loop? 
HE WITNESS: For each loop. 

Q Can you tell us how you, very briefly, how you 
arrived at that? Because there have been some different 
figures given here. 

A A 7/l1G-inch strand of this type of wire should 


carry 31,V000 pounus. Where were two such strands. that 


10 


a 


16 


17 || 
| 
18 


9 | 


& 
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would add up to 62,000 pounds. A 
have a minimum load carryiny capability of 41,300 pounds. 


Add that to the 62,000 pounds, gives you 103,300 pounds. 


but now it's a loup, seo beth ence of that loop 


are carrying the load, so we double tiuat aud it: would be 


206,600 pounds. 


a Phen would it be fal: Lo pay, Hi. Silkies, OF, 


accurate to say engineeringly accurate CO say, that if we 


assuine that the gyirder that tnesc Loops tau been part of 


just two loops of the 


€ons Chat Kind that you 


weighed 130 


examined, one on each end, was suilicicnt 


bo ‘acters such as the 


loops -- let wwe ask one at a time. 


Dboes a Such aS the Height Of Che 


ive lops and the useu have’ an effect upon 


} fe . OYE | “yt -) 
loops could Cahce?r 


ultimate Stress that these 


A lti's conceivable that it would. 
Q Could the fack whether the loops arc perftcelly 


straight, or Lf they ate bent in any way place sone part 
in the maximum amount of stress they could take? 
A Le docs. 


Q So thut when you gave us Chuse Ligures anu we 


half-inch strand would 


LO Carry the 130 


height of the respective 


Fespect= 


| 
| 
i 
i 


! 
i 
| 


| 
| 
| 
} 
| 
| 
| 
H 
| 
{ 
if 
i 
| 
j 


18 


19 


22 
23 
2A 
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talk about for cxample a safety factor, is that under the 


ideal conditions? 

A the Figures I yave you were on a straight up and 
down pole on the loops. 

Q And if the litt is net perfectly straight up and 
down, cr the weiyht is not perfcctly distributed, it would 
vary? 

A That \S) cOrrceti. 

Q ile. Silkiss, included in your report is a diagram 


of a lifting apparatus. 


Ts that your diagran? Or was that provided to 
yuu? iy 
A Wo, that was provided to unc. 
Q The accuracy of this en did that play any 


part in your metalluryical cxamination of this material? 

A No. 

Q bid it play any part in your determining the 
stresses that this material could Le subjccted to? 

A No. 

¢) bid it play any part in your cunclusion as an 
expert, yOur Opinion aS an ecxpert as to the. nature of the 


failv.ce of these loops? 


‘4 No e 


MR. GEEN: 2d have no Lurtherc yuestions. 
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MR. LYSAGIIT; With your lionor's permission, 
may I look at Hr. Silkiss' reporc? lt may take a little 


while. 


THE COURT: You Rave not previously looked ut it? 


Hk. LYSAGH?: WO, Waal. NOVEL ldve scen it, 


nor have 1 heard of this guntlenun Lelore. 


He 1S nee Listed ad WLiECNneSs, 


lho, your 1. 


' sen <P PCT « w- “ 
ik. LYSAGUT : WO, YUUL MOnNOr 


lVyouLlr. @ Call witnessus, 


expert Witnesses unknown tc pditties and ,bhey have neve 
+ 


Seen Ais report and the witness 1S nol listed. 


Y ws y iba . Vv ty ‘ y eid , 
LYSNGiil? POUR MOMOL Cal appr 


Pita i Site Again, your lLonor, 

Tih COURL: What do you say, 

MR. GLEN: yes, your loner? 

THE COURT: What do you say? Yhe tact that this 
witness was not previously listed in any pretrial menoranda. 

MR. GLEN; Well, the fact that the third party 


detendant Layshore would call an uxpert witness was listed 


1 


te 


wo 


cS 
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in the pretrial memorandum. The cngineexc who testified 

as an expert was not listed, although it was said that they ~ 
would call an expert. No one identified their experts, and 
I may say, and 1 don't think that Mi. Lysaght will disagree, 
but 1 told Mr, Lysaght that 1 was calling an expert and a 
metallurgist. 

MR. LYSAGIIT: lle told me he was calling an 
expert metallurgist, your Honor, ami by the way, forylive 
me fOr inconveniencing she Courl, but 1 hau no objection to 
any inconvenience that Mr. Geen wight have encountered. 

THE COURT: Well, obviously the rules contemplate 
that we don't have trials conducted in this manner where 
witnesses are called, particularly the expert witnesses who 
make reports, and the opposing party is not aware of the 
identity of the witness or his report until the trial. 

What happens, what you are requesting nov, 

Mr. Lysaght,.is that the Court adjourn while you study an 
expert's report which eke take a weck. 

MR. LYSAGHT: All cight, then, your lionor, for 
the convenience of the Court 1 will withdraw my application. 

THLE COURT: Well, we will recess now until 
2 o'clock for lunch. But please don't let it happen 
again not in any case you try before me, anywiy. 


(Lunchcon rccess.) 
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(2.20 pin.) 
Enh N UE E LoS S , resumed. 
LR. GEREN: Your llonor, during the rece 


slioweu tir, Fish the report of Mr. hoppinger Lecause that 


Was lett Open, and he has infcrned lie that after reading 


the report he docs wish question Mr. Koppinger any 


bi Ge a 9 Es a Bee 


finislied reading 


hOppinger go 


¥Gu are Gxcused 
Thank you. 
BIR. LYSAGHT<: With your Loner Ss perwission, 
THE COURT: “ou may procced. 
CROSS EXAMINATION 


BY MR. LYSAGHT: 


Q Mr. Silkiss, just so I undeérsuand, you Stated on 


—) 


t 


wo 


be 


on 


Qo 


10 


11 


a Fe 8 RR. 
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your examination and on page 2 of your report that the sheet 
from each loop was removed and one strand from each loop 
was arbitrarily selected for diameter measucements. 

Sir, for my own information we huve three cables 
here each containing seven wires. You twan that you took 
one wire? 

A We took one strand. 

Q One strand. In other words, tnat would Le one 
strand consistiny of seven wires? 

E Right. You see that on page 3. 

Q Yes, Sir. And did you make a chemical 


analysis of the one strand of the seven wires? 


4 


A I will check. Yes. ‘ 

Q Am I correct in understanding that your analysis, 
that is your -- 

A We made a chemical analysis of une of the wires 


fron one of the strands that we made dianerer measurements 


on. There were two loops in question. 
Q So 1-understand, sir, we have three strands cach 
consisting of seven wires which would give us 21 wires; 1s 


that correct? 


A Correct. 
o Did you measure the diameter of all 21 wires? 
A Ko. 


ad 
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Q How many wires did vou measure the diameter of? 


A We took one strand fron cach loop arbitrarily 


designated, one is a tube from loop A, the other as L~2 
from loop L. hen we meusured the wires Of that strand, 
ihe 2b wires: 
The seven wiles. 
Seven wires. Of One particular Strand. 
in eacn loop. 


Heasureac Onc 


COErrect. 
tO Your cllenmical analysis, 4 
you perform that cuemical analysis on the 
loop, or cach calle? 
HO. 


llow many wires did you perform a chemical analysis 
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- $ A At this moment I can't Ie sure, but we took at 
7 . least one wire from the wires that we measured the dianeter | 
4 z 
of, the strana. 
Q So that of tiie 21 wires in one strand youn cyamineda 
‘ 6 ; : 
one wire chemically? 
7 ; 
A Correct. 
8 ne ae ee 
QO - And of the 21] wires In the Other strand, did you 
9 
cxamine -- 
10 
A Of the loop, you nean. 
ll . Q On the other loop, sic, right, did you exanuine 
12 ; 2 : 
just one wire chemically there too? 
13 : : 
A VYhat's right, at least one if+not more, but at 
14 
least one. 
” Q Now, sir, On page 4 of your report you stated 
16 : : ; : : 
that examination of the wire surfaces at and adjacent to 
17 so. 
the fractures failed to reveal the presence of any sccondary 
18 ® / : 
cracks, gross inclusions, laps or other detects. 
” A Right. 
Q liow many wires were you referring to there? 
21 : 5 
A From each of the strands that we selected we 
22 f : : . : 
examined the center wire Lreak and four of the outer wires 
23 
Q How many, Sir? 
24 ; : 
A The center wire. 
25 


Q That would Le one wire out of 


ic exis eer caencnanoens 
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in the center, and four outer wires. 
That would be just the center individual 
Lach strand is composed of seven wires. 
Yes, Sir. 
Six wires about a center: wire. 
Right. 
We examined the break in the center wire. 
Ali three center wirtcs: 


JUST CHNe Sclunas Va ot fe. MeaSUTcWeNnTS 


rdS, Were Uliere 1 One Loop, 


Hot cArAaUILAC: 


wires that you did 
COLLVCCL. 
what iS 4 Seeunuary crack in @ etoe! 

A well, when you have u fracture sometimes in souc 
instances you might cracks clsewherc along the lenyth of 
the wire. 

Q Would that indicate an inherent defect in the 
wire before the fEracture occurred? 


A It can indicate a number of dillerent kinds ol 
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things. 

Q But could it indicate an inherent defect in the 
wire before the fracture occurred? 

dD. Not necessarily. lt could pussibly. 

Q Et could. All fright. 

Now, gross inclusions, what are they, sir? 

A Non-metallics from tiic steel manufacturing 
process. Metal oxides, refractory irom -urnace. 

Q And you found oe ~- 

A In essence, dirt. 

Q I see. In other words, you huve to make a 
‘chemical analysis to ascertain if there’ were any gross 
inclusions or dirt in the wire? 

A Not a chenical analysis. iio, this is done 
metallographically. 

Q llow many wires did you caumine Lo arrive at that 
conclusion? 

A Five wires {from each loup. 


Q So that it would be five wires from loop A leavin 


16 wires unexanined, and five wires on loop PB leaving 16 


wires unexamined in that -- 
A Yes. 


Q And gross inclusions, or dirt, can cause weakness 


in steel wire, can it not? 
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A That's right. 

Q Are those things brought in in the manufacturing ° 
process? 

A 1Cs, 

Q Now, Sir, @ gFrOSS inclusion Can reduce the tensile 


Strength of a wire, can it not? 


YOu als said tha / round in th vire that 
examined no laps ar ela many, of 


i and 21, 42 wires 


~t y + Arey = 
Louna pitting, 


Chat CGOlYrecct: 


Where you fing thal pilttin: 


wires that you cxamined 


A Well, visually you can see that there 1s -—- 
there was some light rusting on the surface. 

Q Ot how many wires, sir? 

A I would say generally all of them. 


¢ 


Is that what you hican by pitting? 


| 


Lew) 


ob 
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THE WALINESS: Well, you have to realize that 
rust comes from the steel. It's an iron compound. 

THE COURT: Is a slight rusting the same as 
pLeting 2 

Tuk WITNESS: Well, as the stcecl wastes away 
locally you are yoing to have an absence of metal, you are 
going to have the rust replacing the wetal. So you form 
a slight depression in the stecl surtace. 

THE COURT: And you find this on the wire that 
you exalined? 

Til WLINESS: Anything that rusts superficially 
will show this. Vs 

Tie COURT: he question is, did you find that 
on the wires you examined? 

THE WITNESS: Yes. 


GY ik. LYSAGLT: 


9 Ald 42 wircs; sir? 
A I didn't G@ amine all 42 wires metallographically. 
Q Can rusting or pitting or corrosion reduce the 


Gianeter of a wire? 
A Yes. 
@ And can th=t consequently reduce the strength 


of the wire? 
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Anda can it reduce the tensile Strength of the 


Same thing. 

Q And eause it to Lrealk uneapectcidly; is that 
correct: 

A Right. 

Q Tn other words, if it were desivped to carry ¢ 
loaad of, Say, 4 hundred ton, rustling or pitling; OF 
corrosion could cause the wire blo break 
tons; is that right? 

If a wire were halfway corroded through, yes. 
the diamete ioany of ehe mdividual wircs 
that you exauincd reduccu Ly tiilg patting or corrosio: thal 
you found in any degree? 
In any degree? Lt would have to be. 


HOW Many Wires dia you tind with the diaucter 


WLlEO CGldalcters, 
it here in the table, and they were ait within, Che 
fication. 

Q Forgive me, Mr. Gilkiss, of tne ¢2 wires 


composed the two loops, ‘how laany wires did you find 


the diameters redduced? 


MR. LYSAG 


Lis Withdrawn. 
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Q Of the 42 wires comprising the two loops how 
Wany wires did you examine totally to asceitain if their 
diameter had been reduced by the pitting or corrosion? 

A Of the 42 wires we sclectcd, Seven times three 
is 21, 42 wires -- total number of wires comprising both 
loops we selected one strand from each loop as being 
representative of the condition that was cxisting. 

Q So that would be seven wires in one -- 

A We took one strand from each loop representative 
of the condition. We took one half-inch diameter strand 
and a 7/l6-inch diameter strand, so we would have both sizes 
represented. Then we made measurements of all the wires 
in that strand, that is a representative condition, and we 
found that all of those wires were within specification as 
to the ASTM Specification 416 controlling wire size. 

Q but you see, that doesn't answer my question. 

A I'm just telling you, i uon't know how much it 
Might have been reduced because i don't know what it was 


started with. 


Q Well, of the 42 wires could you tell me how many 


you measured to find out if their diameter was reduced? 
A We measured, I just told you, seven wires in one 
loop and seven wires in the other loop. 


Q Did you find the diameter -- 
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The wire diameters were within specification. 


bid you find the diameter of any of them 


THE COURT: lic has just tild us three times they 


WCEG in specification. 

Q Now, Sir, can the composition of steel in. the 
manufacturing process cause a wire 10 be weakened? 

A Composition? 


Yes. 


tMatl reduce thc 


Caroon rLrCauce ay a 


particula 
would increase the strength. 
Q Did you meaSure the harduess of the particular 
wires? 


Yes. 


low Rany Wircs of the 42 did you measure tlic 
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hardness of? 

A Out of each of the strands arbitrarily selected 
one strand from each group we measured the hardness of 
every wire. 

Q liow many Wires would that be? 

A Seven wires in one strand, scvci wires in the 
other strand. 

Q bid you find that the hardness varied in cach, 
in any of then? 

A wot in an unreasonable wahner. 

Q Did you find any variation, six? 

A You would have to find it, cir. 

Q The £act is, you did Lina 1t? 

A That's the nature of the test. The sensitivity 
of the test. 

Q Lut did you find the variation in hardness of 
the wires that you examined? 

A Not what I would consider a variation. In the 


sense that 1 presume you are asking. 


6) Well, did you state that the hurdness, amd 1 am 


relerring to page 3 about the second parayraph from the 
bottom, sir, of your report, indicated that they had a 
hardness ranging from Rockwell C46.15 to 497 


A Right. 
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Q You @id not consider that a differentiation? 

A Not-in this instance. We were dealing with 
wires of different size, different manufacture. The 
controlling aspect is the tensile strenth of the material. 

Q In other words, sir, the individual wires within 
the loop may have Leen nanutactured in difierent places or 
at diffrent tines? 

A No, they dre ditlercnt diameters. he center 
wire's a larger diamete: than the outcr wiie, ana there's 
different degrees of reduction, they are mude slightly 


differently to gel uifferent diumeters. 


thie 


second paragraph fr 


£ 


the pottom enlitlea, Tow culculation 


e 7 } eee me yey) c } roa eeuhy =eetisene a wig e ‘“ pi > i. 
edicuiaticns basea On Ele SpCccification mtninmim Slroemyths 


or the strands con prising 1 loops 


hHparced with. Che 


Calculated lodda in eacii loop incicates that the loops 


theoretically should have been capalic of svstaining the 


deadweight load of the prefabricated concrcte beam being 


listed.” 
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» 2 You made that statement, is that right? 
3 A That‘s right. 
4 Q Now, is there a difference between what a thing 
5 can theoretically sustain and what it can sustain in lacte 
6 A Yes. I made calculations, I didn't test these 
7 particular loops. 
8 MR. GLEN: Excuse tie. L didn't want to inter- 


9 fere with the cross-examwination, but if you read any further, 
10 he made assumptions. 
li MR. LYSAGHT: lL intend to. 


THE COURT: lhe made what? 


13 MR. GEREN: lie made certain agsumptions. 


14 Vlik COURT: All right. lic said he is getting 


to that. 


Q In other words, sir, did 1 understand you to say 


you didn't test the tensile strenyth of cach - 
A I'm calculating backwards what 1 think this 


should have been able to carry. So that's theoretical. 


20 Q Yhat's theoretical. 1 see. 

21 In other words, you also said tice calculations 
were wade assuming first the load tuo be uniformly dis- 
tributed over the four lifting loops with the lifting lvoops 


at a 60-deyree angle to the concrete peam and, second, 


5 Fe Ss 


assuming only one loop at each en carrying the total load; 


rans puncnenomarmesnoner sme prcermncasanecen eerhornamatate erhint 
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is that correct, sir? 

A Right. 

Q Now, meaning this, are there different forms of 
tension applied to an object? Hor example, 1 I were to 


hold a line plumb, or vertical over an object to Le raised, 


and raise it, that would be a verticul force on the wire; 


is that correct, sir? 

A that's cOrrect. 

Q And LE these four litting Loops were being 
raised unifornly, theoretically they should carry the Joad; 
is that correct? 

what Lb had stated to ry. 
wire, the stecl cuntent 


were, assuming it to be ij shape, so 


that correct, 

A AsSuming Chal 1 met the specilication require- 
ments. 

Q ALL right. 


Now, if one of them Crachs will not the vertical 


pressure on the others be shiltcd? 


would it? 


No, Lt wouldn't. 


that’s correct. 
Q And that would not come within the specifications 


10 


3 


os ee 8 8 
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Q Aug if a loop, one loup, we will say, was 


theorctically capable of sustaining 130-ton -- 


A By itself. 
Q By itself being raised in a vertical position, 
if I shifted that at a different angle, would not -- is it 


not conceivable that a pressure less than 130-ton coulda 
cause that wire to snap? 
A Will you restate your question? 


@liL COURT: Have the reporter read it. 


(Qucstion read.) 


A You mean you are pulling off at an angle? 

Q Tes. — 

A I just don’t understand -- 

& Right. If I were pulling off at an angle. 


If I suddenly shifted the pressure Leing applied from 
vertical lift to an angle. 

he 1 would prefer it if you get down to the actual 
situation that you are referring to sol don't have to.make 
any aSsumptions, or ee you know, I could -- is the wire 
shackled? You os not telling mc these things, so I 
can't -- you have not given me the situation completely 


that you are hypothesizing. 


6) Well, you made it quite clear, did you not, sir, 


that your calculations were Lasee on the assumption that 


. 
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the load was uniformly distributed over the four liftina 
loops; is that correct? 

A Right. That the -- here's this concrete 
beam, and the concrete beam wasn't heavier at one end as 
compared with the other end, with the uniformly distributed 
weight, and the four loops orich carrving their own one- 
fourth of that. 1 There are four loops each carrying 
one-fourth o 

suddenly ununiformlyv 


what would be the effect? 


vou would no } have a Y al if: Isn't that 


the center of gravity 


WiLL) cause shitting of Load. Put the three loops 


in turn would have to support that cntire load, the three 
remaining 
D Ten*’t there a thing called a sheer force? 


Fores? 


Silliss-cross 


Sure. 


Q Can a sheer force cause somethina to break? 


A I don't see how it relates to this particular 


instance here. I mean, where are -- 

(@) Well, if I apply a force -- 

THE COURT: What is a sheer force, first of all? 

Q Would you answer the question? 

A Well, the tensile force, the way you are using 
it, 16 a straight pull. Sheer force is where there is a 
lateral displacement (indicating). 

THE COURT: 1 see. 

THE WITNFSS: So it could fail two wavs by 
lateral displacerent, or 

THE COURT: see. 

Q Am I correct in assumingthat an object which can 
Sustain a tensile foree of, say, theoretically 130 ton 
could conceivably not sustain the weight of that object if 
the pull were in an angular position or applying sheer 
force? 

A roll, no, Of necessity this hasn't anything 
to do with the sheer force. 

you -- 
T'r talking about theoretically. 


Vau say if T have a loop -- 
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That can sustain <- 


A (Continuing) Cr a wire, Or any utructure as 


compared to direct tensile pull and putting a sheer force 


on it, sheer force would cause it to fail at a lower load, 


assuming it's a ductile material. Rut there is no sheer 


forces here. 
EP. LYSAGHT: TIT move that tha 


esponsive, the 1 yr portion of the 


Lant, 


were asked 


von 
Insurance Company, 


Vane 


And anywhere here any indica- 


tion that tLhore was thiiS particular aisder was 


Poing Held down by biceke when the load was 


In my report? 


is a Matte of fact, Vol wero aiven 


history of 
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what transpired, were you not, on page 1? 
A Yes. 
@) And the second paragraph down under introduction 
you were told that four loops, two at each end, had been 


embedded in the concrete when the section was cast; is 


that correct? And that these loops had been secured 


to a liftinc ».eam and thenee to a derric’ crane for lifting 
in place; is that correct, sir? 
A That. 16 riont. 


Q You were then advised that one loop had failed 


first, followed hy rupture of the aejeent loop at the same 


’ 
> 


end; is that correct? 
A That's correct. 


Q Then with the load unsupported at one end failure 
of the two loons at the other end followed; is that what 


o 


vou wera told? 
A Tf I have it there, that's what --+ yes. 
@) Now, Sir, 1p your report towards the rear is there 


an indication an to when these wire cables were submitted to 


the manufacturer? 


MR. LASAGHT: Withdrawn. 


’ 


Is there an inspection certificate? 


AP. CEEN: Tel] mo whieh one you are referring to. 


MID 


LYSACH? : Yes, the inepeection certificate 


10 


1] 


12 


® 
18 


19 


21 
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is six pages counting hack. From Suzuki Metal Comnanvy, 
Limited, do you see that? 
THE WITNESS: Yes 

2) And the date of that insnection certificate is 
April 9, 1968; is thet correct, sir? 

A Yos. 

fa) ré von turn toward the back about four pages is 
there a receipt stamnen hy Pavshore Conerete Products Corp. 
of Cape Charles, Virginia, showino a date received of, it 


looks like May 26, 1969. 


A Yes, but that's from a different stcel company. 

¢ Different steel company? : 

P T guess. One is Suzui:i and the other says 
Cri. 

9 In other words, the comnosition of these wires 


came from different companies? 

, Vell, the half-inch dismeter strand from one 
cecmipany, aS I see it, and the 7/16 diameter strand from 
another company, 


9) Ts there anv indication ir 


2) 
4 
e 
F 


they were delivered to layshore? 


On Fhe report, © didn't make an 


0 


. 


indiertion as to how lone these wire 
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* 2 ropes or cables were in the possession of the manufacturer 
: 3 before they were delivered to Payshore? 
ao 4 A T have to look and study it and see. 
5 Q Would you, please? 
6 | MR. LYSAGHT: May I approach the witness, your 
7 ilonor? 
8 TNE COURT: Yes. 
9 A Inspected at the mill April 9, 1968. 
10 Q Is it correct, sir, I am showing you a document, 


and does that.indicate that at least one group of these 


wires was inspected at the mill on April 9th, 1968? 
13 ||: A Yes. That's the date of tte inspection report, 
or inspection date. 
15 9 IT sec. Would that indicate to you that the 
wire had already been fabricated? 


A 


Yes. 


18 Q Do you know how lona that wire vas in the hands 


of the manufacturer before it was transmitted to RPayshore? 


a. A I have no idea. Whether he had it stocked, 


or he manufactured it heforehand in the months immediately 
preceding, or he may have hac it for a voar. I don't 


know. 


> & 8 


= 


Seo. 


Are you avare of when this wire was ultimately 
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put into the concrete cirdor? 

A No. 

@) liave ois ever seen steel cable wires weakened 
because of mishandling in the storace or maintenande? 

A I haven't seen it personally. 

ag But have you heard of it? 

iN If you sav it's mishandled, then it's been 
damaged. 

ca) This oxhibit I believe was handed to you, or 
delivered to you some time in Auqust of 1970? 

A Right. 

0 Pid you send a report to tho> insurance company 
soon thereafter? 

A September 22. 

9) Sir, the report that vou have submitted here 
is cated, revised June 4, 1974; is that correct, sir? 

a That's correct. 

@) You revised this report only three cays ago, 
ie, Silkies? 


Yos. 


No you have your unrovised report? 


Yes. 
Who asked you to revise it, sir? 


Me. Walsh. 
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MR. LYSAGHT: %Y have no further cuecstions, your 


THE CouRT: Who ‘a Mr. Walsh? 

MR. GPEN: Mr. Walsh is an arenes of Liberty 
Mutnal Insurance Company. 

THE COURT: Well, T doen't know what that is 
saving, Mr. Lysacht. | 

What is that saving, that he has revised the 
renort? 

MR. LYSAGET: T don't know, ma'am, It is dated 
Tune 4, ]974. Does the Court want to -- may I have it 
marked for identification, your Eonor?\.. 


THE COURT: Po you have the unrevised report? 


MR. LYSAGET: Do we have it? 


WITNESS: I have the page, the original 


MR. GEEN: Mase FT state comething? There were 
two revisions. One a mathematical error was found in the 
caleulation. 

THE WTUNESS; Which vou have in your copy. 


MP. GEREN: And 1 helieve that has been penciled 


LYSAGUT: Yes, T saw it. 


GEREN: Number two, there was a paragraph 


. 
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which as I understand was speculative which was omitted, 
and that Mr. Silkiss has a copy with him of the unrevised 
report. I helieve ho said he did. 

MR. LYSACHT: With your Henor's permission, may 
I look at that? 

THE COURT: I just CGidn't understand, what are 


you bringiny thet out for? 


unrevised report, your Lonor. 


THE COURT: All right. 


MRO oLYSACHT: T want to take 1 look at the 
| 


You dia@n't sav that, vou just left it hangina as 
if the man had revised his report at somehofy's suggestion 
without telling us what or why. 

MR. LYSAGUT: 1 didn't mean to ercate that 
inforence, if [ 3id, vour voner. 
THE COURT: 
BY WR. LYSAGHT: 
(a) Sir, this concluding paragraph in this report, is 
this what was revised (handing) ? 
A That's egrerect. 
Q Would vou read that naracraph, sir? 
A "The possible causes for overloading leading 
to failure presunpnosine thet cnlv two loors were 


carrying the loed becaure of the manner in which the 


. 
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lifting leg used on the job site, see sketch," 
which is in the report, at least this is the way I was so 
advised that this was the way it was being lifted, 
“could not casily uniformly distribute the load 
between adjacent loops are, lifting too rapidly and 
thereby imposin. an indeterminate acditional @ynamic 
loae@ or more probably the homemade cesign of three 
strands not woven together in a proper multi-stranded 
wire rope such that the load and the loops were not 
distributed uniformly or properly amone the strands." 
(@) Well, when you say the home -- the what? 


THF COURT: The homemade. 


Homemade, were you referrina to the loops within 4- 


Well, this is -- 

The wires with in the loops? 

Yes. 

“RR, LYSAGIHT: T have no further questions, your 
Honor. 

TUF COURT: I don't understand. 

What coes that iiean, homemade. 

cup WITMPSS: Well, it's not a standard.wire 
rope, you know, like you sec. This is obvicusly -- 
it's not intended to be Eunctionee as a wire rone in the 


sence that vire ropes ir: used on pulleys and cables ana 
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guide wires. This is pre-stranded -- I'm sorry, pre- 
stressed concrete -- I forget the terminology they use in 
416, it's the kind of material that's intended for pre- 
stressed concrete, very high strength, ané@ doesn't lend 
itself easily to weaving so they don't make a wire rope out 
of it. But they are not vwsing it here as a wire rope, 
and I am speculatina in here that if the three strands are 
not worlina toqether one strand may be carrying more of its 
share of the load than the others. 

THF COURT: And that is the paragraph you were 


askec to revise? 


COURT: In what manner was it revised? 
LYSAGHT: I didn't see the paragraph at all. 
lett ent. 

THE WITKFSS: The paracraph was left out. 

MR. LYSAGHT: For the record, ma'am, may we 
mark both of these as exhibits so your Honor can inspect 
them? 

THE COURT: Well, T don't know what is going on 
here. You are saying that was left out? 

MR. LYSAGHT: Yes, ma'am. 

THe COURT: All riant. het it be rarked. 


“P.O OLYSACMU?: May we have the one he just read 


. 


pte eemnececnne iene 


| 


_—-—ccchaeinaaimtaeni wannabe ttc ae ns ematn 
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marked, ma'am? 
THE COURT: Yes. 
(Defendant and Third Party Plaintiffs’ Exhibit M 
was marked for identification.) 
MR. LYSAGHT: Oh, I am sorry, your Honor, that 
exhibit is in evidence, is it not? 
THE COURT: Yes. 
MR. FISH: No, it is marked for identification. 
MR. LYSAGHT: ven with the Court's permission 
may I offer it in evidence? 
THE COURT: All right. 
Is there any objection? 
MR. FISH: No objection. 
MR. GEEN: Has the main report been received in 
evidence? 
LYSAGIIT: No. 
GREEN: Don't you want that, too? 
LYSAGHT: No. 
2 COURT: Well, we have to have it for com- 
parison. 
What is the point of this? 


MR. LYSAGHT: All right, your Honor. 


May 1 at this time -- do you want to offer it in 


evidence? 
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MR. FISH: I will offer both the original report 
and the supplemental report. 
THE COURT: All right. 
MR. FISH: I mean, what I offer is the final 
report and the amended page showing the amendment. 
: MR. GEEN: There has been removed this morning 
by me that picture which was part and was already marked 
Exhibit XXIII. 


Can we mark the entire Fxhibit XXIII now, your 


THE COURT: Yes. 


(Report marked Defendant Bay.Shore Exhibit XXIII 


in evidence.) 


MR. FISH: This has additional material, your 


Honor, On which we have ha. no testimony. I will withdraw 
the offer because there is a good deal of additional material 
which I am sure all parties will concede is erroneous as to 
sketches. 

MR. GEEN: If you recall, I asked the witness 
this morning because the diagram is erroneous, I asked him 
whether any of the things he testified to were provided to 
him by somebody else, and he said they were not. However 
he was making an assumption on this diagram for the last 


paragraph, you see, the lifting loops are different here -- 
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not the lifting loops, he had a pin going through both the 
loops, and it was a completely different arrangement. 

MR. FISH: Right. 

MR. GEEN: You understand. 

MR. FISH: Well, I think that that is too con- 
fusing. I will withdraw the offer of both the original 
and the amendment, your Honor. 

THE COURT: All right. 

Well, what do we have now? 

MR. FISH: Nothing on that report, merely the 
witness' examination. 

THE COURT: Mr. Lysaght, do. you want the last 
paragraph of his final report in with this unrevised para- 
graph? 

MR. LYSAGHT: Yes, your Honor. 

“THE COURT: All right. Let's take that out 
of the report then. 

MR. LYSAGHT: I'm offering into evidence the 


unrevised last paragraph of his original report. 


THE COURT: We don't have the revised to compare 


it with. 
Do you want that in? 
MR. LYSAGHT: I will offer the revised para- 


graph so that there can be a comparison, your llionor. 


. 
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MR. GEEN: As I explained, your lonor, there are 
diagrams in there, and I offer the whole report so you can 
understand the revision. 

THE COURT: You say it is related to that, the 
rest of the report is related to the revision? 

MR. GEEN: The one paragraph we are talking 
about. The revision is related to diagrams that were 
provided to Mr. Silkiss and which turn out not to be accurate 
diagrams. 

May I show the Court? 

MR. LYSAGHT: Your Honor, I would prefer to have 
both go into evidence. 

THE COURT: The whole report? 

MR. LYSAGIT: That's all right with me. 

MR. FISH: All right, if you want it. I won't 
object. 

THE COURT: All right. 

MR. FISH: It's been offered then as Fxhibit 23, 
your Honor. 

MR. LYSAGHT: With your lionor's permission, 
could he tell your Honor what is bothering him? 

THE COURT: Who? 


MR. LYSAGHT: Mr. Fish. 


TUF COURT: Do you have some objection then? 
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MR. FISH: Well, if your Honor please, I think 
Mr. Geen has explained it, that the original report 
contains some diagrams on which he made some assumptions, 
and it is coneeded that these diagrams are not correct. 

TH): COURT: All right. I am looking for a 
number. That would be the diagrams following page 14. 
There are two pages of diagrams. It is conceded that 


these are not correct diagrams. 


All right. Now, is that the final report? 


MR. FISH: This is the final report, your Honor. 
THE COURT: All right. Let that be received. 
(Plaintiff and Third Party befendant's Exhibit 
XXIV was received in evidence.) 
THE COURT: All right, let's go on. 
CROSS EXAMINATION 


BY MR. FISH: 


Q Mr. Silkiss, as I understand your testimony and 
remarks in your report it is your opinion that if you have 
a beam which is suspended by four loops in such manner that 
there is an even distribution of load between each of the 
loops, and if for some reason one of those part that may 
throw an extra load on the next one which may part, and 


that, in turn, may cause the other two to part; is that 


correct? 
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A Essentially. 

Q That is what you call a domino effect, isn't it? 
You said before dominoes, push the first one over, then the 
rest of them go? 

A All right. 

Q I further understand that your testimony is 
that if you put a weight of 206,800 pounds on one of these 
loops the loop might break, that is the breaking point. 

A That would be based on the material specifica- 
tion minimum strength. 

Q That was your computation, wasn't it, that it 
would break at 206,000 -- 

A No, that would be the minimum strencth. The 
material is made to specification, the manufacturer 
guarantees that it will have at least that strength or 
better. 

Q That amounts to 86 tons. As I compute it. 


Would you agree with that figure? 


A Do you want me to calculate it? 


Q Yes, please. 
What was the number? 206? 
206,600. I divided that by 24, taking off -- 
You are using lonq tons now. 


Lony tons. 
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If you want to use long tons. 


Steel is usually weighed in long tons, isn't it? 


MRK. GEEN: Excuse me, Mr. Fish. I don't know 
what a long ton is. 
MR. FISH: 2240 pounds. 
MR. GEEN: As compared to? 
MR. FISH: 2000 pounds. 
Q Steel is weighed in long tons, isn't it? 
Customarily? 
A Well, there is so much confusion on that 
subject I always verify as to what was actually done. 
Q Well, we will talk about lohe tons, then. 
Well, if you are talking long tons -- 


Do you know what the weight of that girder 


1 was told 130 tons and I figured that as 160,000 


Did you calculate that at short tons or long tons? 


At 2000 pounds per ton. 


That 1S a@ short ton. 


Shore ton. It's a concrete girder, it's not 


In any event, if you had long tons you would have 


86 tons, and if you had short tons it would be more, I would 
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assume that would be about 103 tons; is that right? 


A I'm) lost, You tell me what the weight is. 


Q 206,600 pounds is your calculation as to the 


breaking strength of this wire. 


A Right. Of the loop, Of one loop. 


Q Yes. That would include both ends of the loop? 
A es, in av rad) pull. 
Vertical pul Would you recommend to any 
a 


person who is actually usine this wire in a loop form that 


to litt 


safety factor in 
you? 
COURT: Excuse me 3 a moment. 
A Y were saying in sign, if an engineer were 


designing he provides a safety 


Q He would not use that LOOP intentionally 


to Litt 206,000) pounds. 

MR. GEEN: Excuse me. I'm not sure I under- 
stand the question, the assumption. The witness hasn't 
testified that there wasn't a safety factor. 


Are you asking about one loop for the entire 
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girder? 
MR, FISH: I’m asking about one loop. 

Q There would be a safety factor designed in there, 
wouldn't’ there? 

A If one loop has a minimum breaking strength Of, 
what did we say, 206,600 pounds, minimum breaking strength, 
this is theoretically based on what the material is 
suppesedly capabie of and the designer in lifting and 
depending on his lifting application would work to that 
safety -- to that strength margin depending on the applica- 
tion, dr would design in a safety factor. 

Q Isn't it customary to desiqn-in a safety factor 

11 commercial applications? 

A Generahly I would say yes, but there are 


circumstances here where it might not be. 


Q Do you know what safety factors are customarily 


used in commercial applications? 

A It depends and varies with the application in 
the industry. 

Q You have a safe working load; isn't that what 
the manufacturer calls it? 

A Well, this is implicit of the safety factor. 

Q Yes. That is the result of application of 


the safety factor? 


Silkiss-cross 
A Right. 
Q And the manufacturer very frequently has tables 
showing breaking strength and safe working load? 
A Yes, depending on the product. 
Q And in a wire rope that can run anywhere from 
9-1/2 up-to Sy that) safety factor, can*t it? 
A Depending on the manufacturer and application, 
what he is selling the wire rope for. 
You don't know what safety factor 
is not wire rope. 
what iS 10? 
Strand. Pre-st strand for 
concrete. 
You wouldn't call that wire rope (handing) ? 
No. 


A layman would thin it as wire rope, wouldn’t | 


Ni layman G¢alls it a cable, and are you talking 


about telephone cabies;) or -= 
MR. FISH: That is all I have, your Honor. 
THE COURT: All right, 
Is there anything further of this witness? 
MR. GEEN: No, your. Honor. 


MR. LYSAGHT: No, your tonor, 


Silkiss= 
COURT: Thank you. 
may come down, 
(Witness excused.) 
COURT: DO you have another witness? 
GEEN?. Yes, your. Honor’. 


COURT: All right. 


Cua BO) T HoT BO DoE Apu Uxs) ealbed as a 
witness by the defendant Bayshore, being first duly 
sworn, testified as follows: 

DIRECT EXAMINATION 


BY MR. GEN: 


Q Mr. Thibodeaux, at what location are you employed? 


A I am presently working in Bayshore Concrete 


Products, and 1 is located in Cape Charles, Virginia. 


Q Who pays your salary? 


A I'm paid by Raymond International because I'm 


working at Bayshore because Bayshore is owned by Tidewater, 


Raymond and Kiewit. 


i was, sent there in 1961 to do’a special job, and 


I have been there ever since. 


Q So you are working at the Bayshore plant on the 
payroll of Raymond International? 


A Raymond International. 
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Q Was that true of the time that we are talking 
about the manufacture of these concrete girders and the 
contract between Bayshore and Kiewit-Slattery? 


A Yes. 


Q Can you tell us what job you performed, if any, 


4 


in relation to these conerete girders? 
at. Bayshore. is primarily production 
Manager, tO. see £ scheduling, the product, the .load- 


ing\and) et cetera -—- 


a 


You m 101 padina Were you in 
here? 
roundabout way 
have to make a visual 
inspection of all loading, or barges tha ] i! ut 


have 


4 


put my, final approval 


% 


beginning of Ie 40b a young 
fellow down there 1 1. sav. young, fel 


allow, 1 


Oe ae 


Sure Of His age, but 1 would say 35, 36 years old. 


by the name of Don Phillips who was an engineer for Kiewit 


who at that time was working in Norfolk, Virginia, which 


is across the bay from where we are. And was spending 
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quite a bit of his time at Bayshore, and when the job 
finished up in Norfolk he then came over to Bayshore and 
stayed there until everything was finally organized, the 
production, the shop drawings, the shipping, scheduling of 
the barges and et cetera. This was primarily handled 
by him: 

Q Was there any other firm acting and accepting 
the goods at Cape Charles? 

A Well, there was two other people involved, 
Raymond was involved because Raymond had their people -- 

Q I don't think anybody is going to object to my 
asking this question: 

Was United States Salvage -- 

I was going to get to that. 

U. S. Salvage was employed by me and by the 
owner, that is Kiewit-Slattery, to inspect each and every 
barge before it went out. 

In other words, after I got that barge loaded, 
when I say "I".me and my people got the barge loaded and 
secured for shipping, then U. S. Salvage came in and made 
the final inspection, and anything that they didn't approve 
of we had to make it right. 


MR. LYSAGHT: I move that everything that they 


didn't approve of we had to make it right be stricken, your 
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Honor. It is too general. 


Is he talking about the integrity of the girder, 


THE COURT: Would you read that answer? 


(Answer read.) 


THE) COURT: What are vou objecting to? 


Ae OV SAGIY : i , Ma'am, 


1 don't know what he 


is referring toi, your Honor, when he yS everything that 


ing: about) the tie- 


;OuU can alw.iys cross-examine 


cross-examanation. 


aver 
now 


VOU 
Ww A 


initially about. the 


of the concrete girders. Where they wer 


if they were lifted, how, if they were lifted how they were 


lifted, on how many OCcaSions and how they c¢ from the 


place where they were fabricated into the barge. 


Oould you direct yoursel®t to that, please? 
First we have what we call forms 


THE COURT: Where were they fabricated? 
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WITNESS ; In the yard at Bayshore. 


THE COURT: see, All right. 


A (Continuing) And we had our forms where we test 


the girders, and then they were post-tentioned. They 


were taken from that particular area and put into storage, 


and of course they were finally dresseci up and rubbed and 


et cetera. 
At a later date -- 


Did you say taken from that area? 


Well, from the casting area and put into 


storage. 
How is that done? 


We transport those by means of a lifting device 


have a hook and et cetera to try to show -- 


All I want to know is at this time embedded in 


the concrete are there these lifting loops? 
A We had two liftine loops on each end. 


Q When you transported it after it is formed in its 


form to the storage area, @ those lifting loops used to 
transport it? 


A Those lifting loops were used to transport it. 


We had a, what we call an equalizer hook, and this particu- 


lar hook was used one on one end and one on the other end. 


With the means of a hydraulic, what we call a dolly, it 
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had a hydraulic cylincer with huge tires that straddle the 
end of the beam, and then it was taped up with a hook like 
this (indicating). 

MR. GEFEN: I have to identify this. 

I ask you to look at this. Is this a model of 

equalizers that was used in your plant? 

is one of the models that we made, and 
» sealed down model of what we actually used. 

THE COURT: It's a lift, is that what you are 

talking about? to lift these? 


WITNESS: «ves. 


GEEN: ‘Yes; your Honor. 


THE WITNESS: We had a cable that came from 


here with a shackle, and it went up to a hydraulic cylinder 
approximately four feet above this. And these loops, 

this was open, it had a handle on this side, and the fellows 
would hook that on to each loop and the distance from one 
look to the other was about 10-1/2 inches from center to 
center (indiccting). 

This, of course, rests in here and each loop is 
bearing on each side which there was a circle of approx- 
imately nine inches and which gave us a direct vertical 
pull (indicating). 


Then we take this, and then transport the whole 
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thing into the field which we call the field, and then it 
was stored. 
THE COURT: ALL right. 

BY ME. GEREN : 

Q Did it go up and down? 

A This equalizer, when you go through rough terrain 
that the girders just swing and go right on through. 

Q And the loops are always resting -- always 
resting. Supported from here, and it could just work up 
and down like this and still carry the same load on each 


cable at all times (indicating). 


MR. GEEN: Shall we mark thi8 in evidence, your 


THE COURT: . All- right. 

Let me aSk you this: lt is your Claim that they 
didn't use the proper liftine equipment? 

MR. GEEN:; 2t aS my cl.aim that they used a 
different type of lifting equipment and that it imposed -- 
i am not saying this is the total reason of the failure, 
but I am pointing out that it imposed a different stress 
and greater stress than the use of this type of equalizer, 
and I am going to develop that as to the advice that they 


received from Mr. Thibodeaux prior to the liftina. 


EVE COURV: ~All] raqht. 
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MR. LYSAGNT: Your llonor, I would respectfully 
object to this as immaterial, and it goe 
scope of their contentions. They seem to be going all 
over the lot. They initially claimed that there were 
additional pressures applied to this particular. girder. 
because of an alleged failure to knock out the blocking. 
Now they are shifting over to some type of equalizer. 

HE COURT: heir claim is very broad, 
and that is that the proximate cause of the occurrence 
was the improper handling of the conerete girder and the 
negligence of the plaintiffs and third party plaintiff. 

All right. 


What is°that exhibit number? 


MR. Roman numeral 25, your Honor. 


(Defendant Bayshore Exhibit XXV was marked for 


identification, ) 


BY MR. GEEN: 
Q Mr. Thibodeaux, you mentioned a gentleman, I'm 
remember the name, Don Nelson? 
Don Phillips. 
Don Phillips, I’m sorry. 
Prior to the fabrication, or, during the 


fabrication was the method of handling these concrete 


girders, Rayshore's method of handlina them and how they 
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should be handled discussed with Kiewit? 

A Put it this way: It wasn't discussed with me 
personally. I would say this much, that Kiewit Slattery 
had a man there which was Don Phillips, Raymond had a man 
down there to make a survey of our lifting loops which 
they in turn asked us to weigh some of the girders, which 
we did for them. This was based on their building 
their picking device for picking these T's. 

MR, FISH: (lf your Horor please, the term 
Raymond is getting to be used rather indiscriminately. 
We have one company by the name of Raymond that operated 
the salvage, the dredge operation, the derrick. 

THE COURT: That ie the plaintiffl here. 

MR. GEEN: That is the same company. 

MR. PISH: Same conpany? 

MR. GEEN: Same company, oh yes. 

THE WITNESS: Same company. 


THE COURT: All xight. 


MR. GEEN: NS you recall, 1 believe the 


gentleman from Kiewit said that Raymond was hired, the 
engineering department of Raymond was hired for the design. 
Do you recall that? 

MR. BLESH: Yes. 


This equalizer which has been marked for identi- 
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10 
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cms 
fication as Exhibit No. XXV, would it hold two loops? 
A Y4S, Sir. 
Q So that the lifting operation, would that employ 


two of these equalizers? 


A One on either end of the beam. 
| 
| 
Q ALL. f£ignt. 
Now, when the girder is lifted with these equal- 
izers and the fcur loops on the girder is engaged, is the | 


weight, is the total weight of the girder resting on those 
four loops? 
times. 


A At alt 


LYSAGHT: Objection, your Honor, unless a 


MR. 


proper foundation is laid as to this gentleman's technical 


knowledge and his ability to answer that question. 


just giving us a statement of 


as to what occurred in the place? 
Pp 


noc, 


facts, is he 


MR GEEN*:) «In the plant. 


THE WITNESS: Yes, your Honor. 


" COURT: ALl1 right. Proceed. The question 


MrT 
pe 


~ 


was whether the four loops were resting on two of those 


lifting devices; is that it? 


MR. GEEN: Yes, your Honor. 


THE COURT: All xight. 
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+65, they were at all times. 
Q And that time would there be anything else 
underneath the girder? 
No, 110. Nothing underneath the girder. 
Otherwise those four loops would be in the 


Picked up and carried -- 


Q ['m not aqoinag to take th ime to take you through 


i ‘ F . | 
Step by step, but can you t us before the girder is lifted 


actually put on to the barge, on how many different occasions 


each girder was lifted? 

A The system that we had, we had to handle these 
girders at least two times before it gdt to the barge, 
Minimum of two times. Sometimes we had to shi‘%+*. around 
because maybe we stood one where we couldn't get co the 


other one. 


In other cases maybe it was handled more 
two tines. It was handled at least three times 


time it got on to the barge. 


: | 
Q The girder, when they were on the barge they were 


secured in a fashion? 

A They were secured according to the specification 
that was provided. 

Q I show you Bayshore Exhibit XX marked for 


identification, still only marked for identification, and 


} 
| 


} 
i 
| 
| 


~] 


10 


ll 


12 


13 


& 
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I ask you if this is a drawing as to the manner in which 


the girders were secured (handing)? 


A Yes, this is a typical sketch of the way they 


were secured. 


. GEEN: I offer 1t into evidence. 


No objection. 


COURT: What number 1s that? 


MR. GEEN: it 38’ FMN2DLE No. ek marked for 


identification, your Honor. 


MR... LYSAGHT: No objection, your Honor. 


(Defendant Payshore Exhibit XX was received in 


evidence.) 


Thibodeaux, I want to get right down to the 


barge in question here. Already received in evidence as 


Bayshore No. XXI is a diagram of the barge, or a 


front view of the barge in question with the five girders 
stowec on the barge and some indications as to which one 
was T-205, and the fact that two had been removed prior 
to the occurrence that we are involved in here. 
Now, is that a fair and accurate profile of that 
barge? 

A I would say yes. This is pretty much the way 


they were stored, two up and three down. 
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@) Thats what «f wanted ‘to nee you about next. 
fact that there were -- 

THE COURT: Now, I don't know why we should go 
into that. Is that disputed as to how they were stored? 
I don't understand that to -- 

MR. GEREN: Yes, THiS 1s very important. 

Subject to connection, your Honor, you are 
to see that 1t 1s very important. 

THE COURT: They dispute that they 

MR. GEEN: No, they don't dispute 
going to point something out. 

THI: COURT: They dispute they were stored on 
the scow in the way that you sugaest? 

MR. LYSAGHT: i think they stored them, your 
Honor. 

MR. GREEN?" Excuse me. have to 1 ay a found- 
ation, You seé, I am now going to lead into the fact 
that there were some higher and some lower and that there 


was a different problem with the ones stored lower than 


higher, and until I develop this I can't get to that 


information. 
MR. LYSAGHT: Now, your Honor, we are going 
Over into storing. I stili don't see the relevancy. 


THE COURT: 1 don't want to bring out a lot of 


cms Thibodeaux-direct 
irrelevant facts here. 

MR. GEEN? This 1S mot irrelevant at all, your 
Honor. 

THE COURT: You have ito. make an. offer of proof. 
I'm. mnot.going to. listen to how each one of these were 


stored when nobody disputes it. 


MR. GEEN?. Lo will imake. the following. offer of 


The fact is that when this was loaded Mr. 
Thibodeaux was responsible for the blocks being inserted, 
and the blocks had to be inserted in a certain fashion, 
that is, you could not insert the blocks with the girders 


being fully resting at the base of the scow, resting there 


it's ultimately going to rest, because ofthe fact: that 


On the girder it tapered and you, could not, because of 


the height. Of.these side 


THE COURT: -Stanchions? 
MR. GEEN: (Continuing) ~-- stanchions get that 


block of wood in if you lowered the girder right down to the 


base of the scow. 


Now, this was true of the girders that were 
stored and were lower, and you had more room to work with 


on the girders that were stored in a higher fashion on the 


scow. And similarly you could not get those blocks out 
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at 
cE 


from the seat it the airder was 


on these lower ones was first raised. That 


information that I was to develo; 


. 


THE CCURT: VIL right. 5 that again, you 


couldn't get the lower 
out without first -- 
MR. GREEN: 
few inches. 
Tl COURT: On the lower girder? 
MR. GEEN: Yes, ma'am. 
TUF COURT: I should have said you couldn't 


the blocks out on the higher girder without the 


lower 


stanchion being raised? 


MR, CEENY No, without the girder itself. 


safl 


You could not on the lower you could not get the 


blocks out without first raisino the girder a few inches. 


THE COURT: Well, all right 


MR. LYSAGHT: I object to that, your Honor. 


1 think this is entirely irrelevant. 


v 


THE COURT: Well, hi is something that Kiewit 


knew; is that what you are saying? 
MR. GEEN: I don't know what Kiewit knew. 


I know they took over the ownership of this at 


Cape Charles and the unloading operation was their respons- 
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ibility. Jow there has been a serious question here 
up to this point as to whether those blocks were properly 
removed and wil n y Vireaor was freed for Lifting, and 
I'm not going to review all the testimony. I think it 
is unnecessary. ] -hink hi is very, very relevant 
because there has been no testimony that this girder was 
raised and they 

the mate 
Said everything was clear bu 1e did ow if there was 
blocks or not and he Lc E removal of 

The next man tie. Comer, he 


testified that you un he £ nd the blocks fell 


free. And pe first that there were any nails, 


which i going £O be 1, and he certainly did 
first to get 

this block our. 

very heart of this 
case of whether this girder that failed had actually been 

jell, it seems to me that the dispute 

issue of fact is as you suggest, whether these girders 
had actually been freed. 


Now the plaintiff, or, the defendant Kiewit, 
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I have forgotten whieh; have called two witnesses who have 
testified under oath that they were free. 

Now it seems to me that the way that is met is 
by calling people who did the unscrewing i k them what 
they did and whether they were in fact freed. Those 
people haven't been brought here. Those were the iron 
witnesses. 

MP. GEEN:) Phey are mot My =~ 

THE COURT: You are the one who has the burden 
now because they have testified, two people under oath, 
that they were free. 

WR. GEEN: I suggest to your lionor that 1 do not 
have the burden, that the burden of proof never shifts to 
the defendant, and I suggest that the quality and the nature | 
of the testimony -- 

THE COURT: Well, you have to meet it once the 
plaintiff has made a prima facie case, then T'm atraid che 


burden does shift whether you want to call it that Or noe, 


but the burden of goina forward at least to disprove it. 


they have two people who testified under oath that everything 
{ 


was clear. They don’t give the details of exactly how 


H 
i 
| 
| 
| 
| 


it was done because they didn't do it. Some iron workers 
did it. 


Put their testimony is that their responsibility 
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was to see that it was cl rO Give the signals, 


Now the rest of a Ee 5 saying, is irrelevant. 


The issue is whether 1t was in fact clear. 
MR. GEREN: Yes; and | am submitting circum— 


stantial evidence 


That it couldn't have been clear; is 


Thats LLVone. 
Because they had to do what? 
GPEN® They had to Lift this girder first 


before they could remove that block. 


Then it was free if they were lifting 


first be loosened and lifted 


a couple ¢ nches before that block could be removed. 


You mean they had to lift it tightened 


MR. GEEN: It had to be loosened away and lifted 
a couple of inches before that block could be taken out. 


THE COURT: Well, that's what Mr. Comer testified 


as I recall, at one point. 
MR. LYSAGHT: That's when it failed, your Honor. 
MR. GEFN: No, he did not. lie said ere was 


a token load put on of 20 tons, that's not qoing to lift 
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4 130=-ton concrete girder, and that 


taut. Then he testified 


and these blocks were 


about nailing or anythine ‘else. 
in this case. 
MR, LYSAGHT: 

I disagree, your Honor. 
COURT: 

You may proceed, 

MR. LYSAGHT: 

thing, your Honor? 
COURT: 


On what? 


LYSAGHT: 


™m 
7G) 


COURT: am letting 


LYSAGHT s: 


you feel it is going 


THE COURT: . Well, what 


To see whether he can testify? 


MR. LYSAGHT: 


THE COURT: All vight. 


MR. GLEN: I 


away. 


Ml od 
40 


I will witheraw 


con't recall 


415 
just made the lines 
unloosened this bolt 


He knew nothing 


That's the testimony 


that statement and 


proceed, then. 


dire on one 


Is your Honor overruling my objec 


him proceed. 


one question, your 


to delay the 


the voir 


t, your Honor. 


+ 
+ 


question was 


(op) 


~ 


9 


10 


ll 


12 


14 


15 
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that was objected to. 


You asked him how those girders 


were installed and the stanchions; elyat 1? 


is 


MR. 


GEEN: |I frankly don't. remember. 


THE COURT: Well, let's start there, if 


simpler than having the reporter try to find it. 
right, your Honor. 
Q I was asking you about the 


difference in height 


On the scow, and the scow in question of the qirders. 
Can you explain that to us, why it appears that some were 


higher and some lower? 


A No. 1, when we loaded this barge we had -- 
MR. LYSAGHT: Your Honor, this of cour 1s 
over my objection. 
THE COURT: What objection? 
MR. LYSAGHT: Well, I am objecting to this 
evidence, your Ilonor, on the ground there is no evidence 


that this is how this particular scow was loaded. 


MR. GEEN: Mr. Lysaght, this one was 


already icentified by Mr. Comer. 


THE COURT: Yes. Overruled. Proceed. 
A When we load these barges what we try to do is 


to load them in the same order that they would be unloaded. 


in evidence | 
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Now. in order let's say te pak -~ we: pur this 


girder on here -~ 


THE COURT: The middle one? 


WITNESS: he middle one on first, we put this| 


one on second. this one on third (indicating). 


TH COURT*® Cal? it out because Mr. Fish doesn't 


know when you say -- 


MR. FISH: .4 can @ee right through the paper, 
your Honor. 
A And let's say this one would be No. 4 and this 
one would be No. 5 (indicating). 

Now, in putting these girders on this barge we 
had no problem with these the way the barge was designed, 
we could set this girder in there and slip the blocks in 
on a special, which I have brought maybe to help clarify 
some of my explanation. I'm not very good at this, but 
can show you better than 1 can -= 


Q Do you want the exhibit now? 


A Yes. 


THE COURT: Well, let Khim tell us, then he can 


, 


gosinto it. 


A In this particular one what we had to do with 
these lower ones, we had to bring the girder down and we 


had our frames after we get about halfway down put the 
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frames in that would support these blocks (indicating). 

Then we would come on down to maybe six or eight 
inches where it's resting on this soffit down here, and then 
we put the blocks in and then we would let the girder come 
all the way down which means you have to raise thi. cirder 
up at least eight inches in order to get that block out of 
there. 

y on s lower iS yOu are referring to? 
A On the lower ones I'm talkino about the 

lower ones. The high ones no problem, you could put the 
blocks in afterward, you can 

THE COURT: Why do the bottom blocks have to 


come out in order to 


Well, it would be a wedging effect. 


In other words, when you start pulling en this girder here 
(indicating), and this one is off and this one is off, 
then you start pulling on this one from this side and you 
start raising this up, you have a side effect in there 
and you are bearing up against this side (indicating). 

Now, I visited the job site the following day -- 

(6) Let's not get to that. We will get to that 

in a moment. 

THE COURT: Well, I didn‘*t understand where the 


block was. I thought it was put on the bottom as you said 


loaur-dircet 
Was it put on the side at the bottom? 
THE WITNESS: On ‘the side, Over here 
(indicating) . 
Q Let me clear something up right now about 
blocking on the bottom and the top. 
There has been a diagram made by Mr. 


and he indicated that there was blockince placed at the 


bottom of the girder between the upright ane the girder. 


Il ask you, Sir, if on any of these barges, this 
one in particular, any of them, the blockina was ever 
put at the bottom? 

A We never had any blocking at the bottom. 

The only thing we have had is a piece of plywood that was 
bolted to the stanchions, anc they were budglt so that it 
would taper down, it would automatically guide the beams 
coming into position. And that was to keep from damaging 
the concrete which was a high strenaqth concrete, that was 
one reason, and there never was at no time as the sketch 
will show, there nev er was any blocking at the bottom at 
all. None whatsoever. 

AS a Matter of Fact -- 


There's very little space in between that screw 


there’s only about 3/8 of an inch of 


clearance. 
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Between the uprights: at the bottom and. the 
At the bottom we only had maybe a half inch on 
each side, then between the bloc!: and the concrete we 
ynly had about 3/8 of an inch of clearance, very, very 
close in order to maintain the accuracy of the stability. 
Q So I understand there was no blocking at any time 
bottom? 
blocking at the bottom: 
a matter \< i , did you say half =- 
May 1 see that exhibit, please? 
Let me see if I understand this now. There are no blocks 
at the bottom as shown here. 
WITNESS: There are no blocks. 


There are only two blocks at the top>; 
e On Gach side of the top at 


COURT: And this was plywood. 

THE WITNESS: On the side of the beam there was 
strip of plywood bolted to the steel beam to keep from 
damaging the beam as it went down into position. 

THE COURT: i see, at a slight angle. 


THE WITNESS: At a slight angle, that's right. 


Zo 


And automatically gueis the beam as it went down, it guided 


’ 
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it in a straight line. 

THE, COURT: Well, it appears that these blocks 
are drawn in after in pencil, or were they originally there? 


THE WITNESS: Well. that's some of the field 


sketches that were made lona before this ever happened, 


and we just made some more copies of them. I use those 


sketches in the field for loading, and we take those, I 
mean, write down which girders we are goina to load on this 
barge and what order we are going to load them in)..and 

this was the standard type of sketch we made for that 
purpose? 

THE COURT: All right. 

Now, I think you were going to proceed to tell 
us why you had to raise this lower one up in order to 
get something out. 

THE WITNESS: In @rdér to cet) the block out. 

Il @an show you here. Tf you look at this 
taper sight here, this chamfer strip we call it. In order 
to get this block out of there you would have to raise that 
beam up about six inches. 


THE COURT: < The girder or the beam? 


THE WITNESS: Well, the girder. We call it a 


Tl) COURT: In order to get that out —- 
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THE WITNESS: In order to get this block out of 
here you cannot pick this block up unless this beam is 
picked up hich enough to get this block out. 

Now, on each side there's a piece of flat bar 
welded to this piece of angle and there's a nail driven 
through that on either side. 

Now, in erder to qet that block out of there, 
otherwise you would have to cut this piece of flat bar oft 
there, pull the nail out and cut the piece of with a torch 
and then slide this piece out of there, that would be the 
only other way to come out of there. 

‘HE COURT: 1 don't think I waderstand 
That block was put in there to wedge these pieces 

that so? To keep the girder -- 
you will look at this right 
here, see this screw richt here (indicating) 7 That screws 
in this way, and that screws in that way, and they have 
only got a very small gap hetween this .and this (indicat- 


ing). And you drop that in there before the beam come 


all the wav down, then when it rests in its resting place 


one man gets on this side and one on this side (indicating). 
THE COURT: And tightens it? 
THE WITNESS: And tighten it up. 


THE COURT: (Why couldn't he just tighten 1t up, 
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just screw that again? 
THE WITNESS: This 1s what they are supposed 


to do, loosen this up, and then you have to be very careful 


in the picking, pick it up gtraight because if you pick it 


up on a slight angle you would be bearing against this 
Side, and when you bear against this side you are bearing 
against the opposite side down here whicn would be down 
here (indicating) . And as you come up you would have to 
keep that boom and keep that load as you pick the load up 
the barge starts coming up, and as the barge comes up you 
have to boom the rig up and keen a straight pull at all 
times. in Order to keep this from wadding. TAIS will 
create a wedging effect between this block and the bottom, 
This sice will be clear, 

THE COURT: I don't understand it, 


THE WITNESS: (Now, the one that was up 


THE COURT: Let's go Over this again. These 
blocks that I am pointing to you see right here (indicat- 
ing) ? 

THE WITNESS: Yes, 

THE COURT: You say that those are placed in 
there and then tightened and placed by screws on each end 


of these stanchions? 
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VUE WIENESS: «Raghe. 
THE COURT: Made of plywood; is that 36? 
THE WITNESS: Well, the stanchions are made out 
Of steel, the plywood js only a face piece that’s. put on, 


that "svalloiit ts. Just a piece holted onto the steel 


stanchions. The only wood we have here is this block and 


this Little bolted onto this steel 


beam that has been cut and made like a into a 


stanchion. 

THE COURT: Then in ordér to get the girder out 
they have to unscrew these screws which were used to 
tighten the block in there; is that correct? 

THE WITNESS: That's correct, ves. 


THE COURT: All xvight, So far I am following 


Now, once they unscrew those screws to release 
the block you say they can't do that? 

THE WITNESS: Well, they can loosen the screw, 
but they cannot take the block out until they pick. the 
girder up. 

THE COURT: Why is that again? 

THE WITNESS: Because they don't have enough 
clearance between here, between the top of the block and 


the bottom of this qirder flanae (indicatina). There 
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isn't enouqh space in there. So they would have to pick 
it up high enough, maybe this point here would oe to be 
about this High in Order to. pick Enis pin vorder to get 
it out. 

THE. COURT: Because the screw won't come out far 
enough. 

THE WITNESS: The screw stops right here, that's 
all. They have qot that much threads right there This 
ean only move back just a very littie bit. Then of course 
there's a piece welded on this end and on the opposite end, 
and there's a nail driven in that so the nail has to be 
pulled cut, the serews has to be loosen=d, the girder has 


to be picked up and the block has to be removed. 


THE COURT: In Other words, the girder is, still 
somewhat secure as they pick it up. 

THE WITNESS: Yes. Oh, yes. And they did 
not boom the ric up as they are coming with it, it creates 
@ binding, in other words, it would be dragging on this 


side and then at the bottom on this side, which is the top 


on this side and the bottom on this side. Because as 


it starts picking up the barge starts coming up auto- 


matically, take the weight off and automatically starts 


coming up, so if they don't keep the load in line with the 


beam; then they create a wedging effect which creates a 
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Side’ load which ca a. faLrilyure. 


Oe COURT. All right. 


‘Hr. Thibodeaux, was this barge loaded according 
the specifications of S. Salvage? 
YSAGUT =: Twill opject' to the form af that 
and move that the answer be stricken. 
this man has any personal 

knowledge as to any specifications, Nor is there any 
evidence of any specifications. 

THE COURT: Well, I thought he was doing the 


loading and he testified that if it wasn't done according 


to U. S. Salvage specifications he had to change it. That 


is already in evidence. 
My unserstanding was that he and 

allegedly Kicwit hired U. S. Salvaqe. 

All right, 

THE COURT: I thought Kiewit hired U. S. Salvage; 
is that right? 

THE WITNESS: That °s cOrroct, your llonor. Yes. 

Would you answer that question? 

Would you repeat that question? 

(Question read.) 


Yos. 
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Q You made a model of the holding devices for 
these girders: is that correct? 

A That |S correce. 

Q And the stanchions that were on ither side of 
the girder, were they made out of metal? 

A This is made cut ot metal. This was a piece 
of beam here, and this was also a piece of beam and this 
represents a piece of plywood (indicating). 

Q Now I want to ask yu. about the condition 
when I say "the condition" I mean the integrity of all of 
the metal portions of the stanchion when it was loaded, was 
used, bent stanchion used or bent pins? 

A Well, put Lt this way: We used these barges 
quite often. They have been in service for a couple of 
years, and just about every trip that the barge came back 
we would Zind that these little pieces here, which if you 
don't mind I'd like to just tole this apart (indicating) . 
This is the nail I have been talking about (indicating). 
In other words, we just made this where you can take it out 
with a fingernail, you know, this is the kind of nail that 
we are talking about. They were driven in there. 


Now, this block here was automatically tied 


with what we call a lag bolt and this is a piece of steel 


here so that the screw would not damanc the block so it 
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wouldn't work itself in and ‘cause any loosening in the 
trip, 

Well, in most cases we have pictures to show 
that we fird these pieces bent, an indication that we 
thought was happening that they were just letting the beam 
come down and bending these pieces down. The block was 
supposed tc have been taken off, this was sunposed to have 
been put in and clear everything up. In other words, 
this is supposed to have heen taken all out. That's the 
way it was designed. 

MR. LYSAGHT: I move that the answer be stricken 

responsive. 

THE COURT: Pardon me? 

MR. LYSAGHT: I move that the answer be stricken 
aS not responsive and on what happened on other occasions 
immaterial and what scemed to them immaterial. 

THE COURT: No, he is telling us how this works. 


Overruled. Now maybe you could explain to me 


with the model what you were tellina me hfefore as to why 


it had to be pulled up before the block could come out. 


THE WITNESS: E €hink Lean. 


I'm not going to 


put the nails in. 
Now, this righthere represent -- 


MR. LYSAGHT: Your Honor, has this been marked 
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fOr identification, or is it in evidence? 
THE, COURT: We can mark it for identification, 
That will be: Roman numoral xxvii? 


MRL GEREN: Can we mark. t) oth pieces, your 


MR. LYSAGHT: Wi LS it listed on the. pretrial 
list of exhibits? 

IR. GEEN: They weren't, they were brought up 
from Virginia. 

MR. LYSAGHT: Your Honor, 1 Gbyect. There is 
no evidence that it's been identified previously as an 
exhibit. 

TEE COURT: Well, we have had a lot of exhibits 
in here that apparently ne >ody has seen previously. 

MR. LYSACHT: 1 further object’, Your Honor , 
that obviously this is merely a workinc model prepared 
litigation and does not constitute the conditions which 
existed on that scow on that date. 

TEE COURT: | Overruled. 

(Third Party Defendant Bayshore Fxhibit XXVI 

was marked for identification.) 

THE WITNESS: Your Honor, what I tried to do 


here, if you would look at this, that represents the 


two tallest ones, the two that's on Cop, and 2 couldn't 
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i 
2 make two so I made one. And there was enough room in 
Bie here now normally instead of the blocking being here the 
A blocking normally is back in here, which I think I can 
ed show you. 
| 
6 || You see this web in here, this taper (indicating). 
7 THE COURT: Yes. 
8 | MR. LYSAGHT: I bea your pardon, your Honor. 
ae | Did he say that normally the blockina would be -- where? 
10 | THE COURT: .In the back there. 
i eal a Buse 
Ae MR.  YSAGIY s Ana when was the condition that 
12 || he observed? 
i 
1 am THE COURT: No, he is just telling ws how it 
’ 
14 operates. 
15 MR D¥SAGHT ss  U sec’, Thank you. 
* | 
i 
16 || THE: WITNESS: ) Here's a picture showing how far 
7 back that the blocking actually -- this is an actual 
| 
18 4 photograph of the pictures. 
i 
19 || EE COURT: Have these been marked? 
| 
20 | THE WITNESS: No, this is my -- 
| SH 
ait MR. GLEN: Some: of the things that have ‘been 
| 
22. il Inarked arc bliow-ups of these smaller pictures. SO until 
23 I look at it I can't tell whether a blow-up has been marked 
24 or not. 
2 FHE COURT: To see it. Aad Ligh bi. 
‘ 
¢ 
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THE WITNESS: These pictures here 
Originals right here and the picture that: he 
copies of mine. These are pictures that I 
myself on the joh site, 

THE COURT: . All right, 

THE WLENESS: Now here is. another picture here 
(indicating) . 

MR. LYSAGHT: May we see the exhibits that he 
is referring to; your Honor? 

THE COURT: Yes. 

THE WITNESS: There 
wich I have taken at the seen of 

THE WITNESS: All Tighe. 

MR. LYSAGHT: May we have 
identification, your Honor? 

THE COURT: Yes. Just the two he showed me. 

Your Honor, may I have a voir dire? 


/ 
THE COURT: No, let him go on ane tell me how 


this works, please, 


MR. LYSAGHT: He is putting pictures in 


pocket, your Honor. 


THE COURT: Well, he hasn't shown them 


so he can put them in his pocket. 


MR. LYSAGHT: May we have them marked for iden- 
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tification, your flene xr? 

THE COURT: NO, not now, Only the two that 
he showed nie. 

(Third Party Defendant Bayshore Exhibit XXVII 

and XXVIII were marked for identification.) 

MR. FISH: May this be noted, that this was 

dated in 1969, five months before the Shipment in question? 
COURT. All right. 

THE WITNESS: That i5..true.- 

Now, what I said before was this, when they have 
taken the two top girders off all they had to do was to 


loosen these screws (indicating). 


THE COURT: The two top girders? What are you 


The two center ones on the picture. 
GEEN: The ones that are up high. 
COURT: All ‘right. 


WITNESS: That represents either one of those 


two or both of them, we'll say. 


So in this case there 
is enough room in here that these ©uys come in, pull the 
nails off, take the block off, raise this up, do the same 
thing on the other side, drop it down, raise this up and 
then go On ane pick the girder up and take it out without 


any interference at all in here. There is no interference, 


. 
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There is plenty of room for this to lean over. And hy 
doing that it can equalize itself. 

THE COURT: Now, that refers to the top two, is 
that it? 

THE WITNESS: The top two. 

THE COURT: The highest two in Exhibit Bayshore 

is that it? 

THE WLTNESS: .Yes, your ftonor. 

THE COURT: All right, 

THE WITNESS: Now, if I took this and dropped 
this down according to that picture over there that would 
mean that this girder right here would actually be down 
that low (indicating). Tt would be that low (indicating). 
It would just be below the bottom of this (indicating). 

When this is in position here, and that's in position here 
and this block is in here like it's supposed to be, like 


this (indicating), that block is in here like this which 


all the drawings shows, we built all of this according to 


a set of specifications which we have in our file, there's 
not enough room between that girder and this block, so 
that meant the girder had to be raised up before this block 


could he taken out. 


COURT: Now, that applies to the lower 
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TUE WLITRESS : The three lower oncs, 


THE COURT: All right. 


Q When you were installing, or loading the barge, 


did you have to and did you put. the blocks in before the 
girder 

A we had to. We had to come down to within 
a foot $C : y che men would get in here and these 
blocks were hanging down and they would take the block and 
pick it up and two guys would get in there and take the 
block and put it in here and slip this down and put the 
block in, then when it came to the bottam they came in 
there and tightened the screws up. 

So this is the sequence that we used and 


designed to be in reverse in the unloading process. 


That's not what 1 found when I went over there. 
Q We'll get to that. 
THE COURT: “All right, now. Let me ask you 
this can understand this. 


say as to these three lower ones they would 


have to unscrew those vises, is that what they really are? 


THE WITNESS: We call them screws. 


THE COURT: But they operate like a common vise, 


don't they? 
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2 | THE WITNESS: Yes, your Honor, you're right. 
a THE COURT: All right. 
4 THE WITNESS: I put this on here just to make } 
| | 
sc it easier to handle, but normally this is just a round piece 
6 | of bar with threads on it. | 
7 | THE COURT: Now I am not sure that I understood | Z 
* 8 | what you were saying with respect to these lower three. | 
9 | In order to get the block out they would do what? 
10 THE WITNESS: In order to get this block out 
11 || you would have to pick this girder up. 
| | 
12 | THE COURT: Before you loosen these vises? 
13 | THE WITNESS: No, you can loosen the screws. | 
4 |} Loosen the screws. | 
15 | THE COURT: You could or you should? Would 
16 || you? Which is it? 
ey 7 THE WITNESS: . Should, | 
18 «| THE COURT: You loosen the screws. 
19 | THE WITNESS: Loosen the screws. 
20 THE COURT: I see, 
21 THE WITNESS: And then you hook the beam on there 
22 with your cqualizing system and then Start taking a strain, 
23 and as you start taking a strain the barge starts listing 
in the opposite direction which means you should be booming | 
25 up at all times and still try to maintain a straight pull, 
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not a side pull, and then you raise it up high enough that 
you can take these blocks out. Tale them, and after they 
get high enough take the blocks out end this is supposed 
to have been flipped up like that on this side, on this 


side, and then everything is free. 


THE COURT: Yes, but when they are cralsing that 
with the blocks in there it could be still wedged: isn’t 
that so? 

THE WITNESS: LE you doen't keep the boom and the 
load in the same perspective, yes. In other words, as 


the barge comes up the rig has to be booming up at all 


times. Lhe barge!is going down, that is (‘the Century 


that was used -- the derrick, the derrick is going down, 


the barge iS coming up which means you have got to be booming 


Continuously. And to 


keep that load in a straight line because if it's pulling 


to either side it will) tend to wedge here dnd Te will tend 
to wedge here (indicating). 

THE COURT: Yes, because the blocks are in. 

THE WITNESS: Because the blocks are in. Bue LE 
you keep everything in its perspective straight line it will 


come right on up, take the blocks out and then you can just 


pick 1€ Fright on up. 
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BY MR. GEEN: 

Q But the point is that initially you cannot, on 
this particular airder we are talking about, the lower one, 


you cannot take the blocks out without first lifting the 


girdcr? 
A No way. 
THY COURT: But you must first unscrew those 
vises; 1s that it? 
THE WIBNESS: First unscrew the tses. 
THE COURT: As Ear as they will go? 
THE WITNESS: Yes, ma'am, as far as they will go. 
THE COURT: All right. ne understand 1t now, 


We can go on. 


6) Forgive me, I don't know if you remember if I 
asked you about <- yes, I am sorry I did ask you. 
You mentioned before that some of the steel 
in the barges when they were returned would be in a bent 


condition. Were they thereafter used again in that 


condition? Or what happened? 


A No, we had to straighten them. hither straighte 
| 


or replace then. The inspection, U. S&S. Salvace would 
not let us use them if they was damaged. 


Q To your knowledge, this was under your Super- 


vision, were any of the baryes shipped from the Cape with 
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any Of the guide rails or the pins bent? 
They would not be accepted. 
there come a time when you received word that 

there had been an accident involving a qirder up in New York? 

A Yes, one afternoon my immediate supervisor sent 
for me and 1 went in the cifice and he says, I'd like for 
you to do something right away, he says, it's very urgent. 


lle said; there's been an accident on the cross bay involving 


a girder, pulled the lifting eyes out, and he says, I would 


like you to go down and investigate the accident. This 
Was about 3 o'clock in the afternoon when I left Cape 


Charles. I drove into New York here and spent the 


remainder of the night. And the next morning I proceede 
to the job site. 

Q Was that the day after -- 

A This is the day after the accident. 

O That you arrived in New York? 

A That - arrived in New York. 

QO Approximately what time was it? 


A I arrived at the job site right promptly at 


8 o'clock because I was asked to be there as soon as possible. 
9) Now, that morning did you go out on the scow? 


A Well, after I arrived at the office I found out 


that © didn't park my car in the area that I thought 1 could 
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so I had to go look for a parking space, which took me a 


half an hour or so, and I came back and Don Phillips who 


was one of the engineers for Kiewit-Slattery took me out 
to the harge where the lifting loops were broken and the 
Century was damaged, and we spent some three hours, 1 aid, 
looking around trying to gather up the information, taking 
pictures. 

Q Kio vughe. 

Now, to save time, instead of having them mark 
these small pictures into evidence, some of these have 
been marked in already on blowup, you understand, so we 
will use the ones in evidence already. 

Now, When you got out to the barge was the 
girder in question with the broken loops still in place? 

A The sitder was still on the barge just as it 
was when we shipped it with the exception that the screws 
had been loosened. 

MR. LYSAGHT: Objection, your Honor. I move 
that it be stricken, "just as it was when we shipped it”. 
There is no indiction that he knew how it appeared when 
it was shipped and that he knew what happened to it between 
the time it was shipped until he arrived. 


THE COURT: Let me hear the question, Mr. 
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(Question read.) 

You mean was it still sitting there on the scow? 

MR. GREEN: Yes. 

MRL LYSAGHT: It is the answer I am referring 
to, your Honor. 

THE COURT: You are objecting to the answer? 

MR. LYSAGHT:. Yes, your Honor. And I move 


the latter portion be stricken. 


THE COURT: All right, read the answer. 


(Answer read.) 

THE COURT: What are you objecting to? 
He is telling us what he saw. 

MR. LYSAGHT: The conclusion, "just as it was 
when we shipped it". 

THE COURT: Were you there when it was shipped? 

THE WITNESS: Yes. 

MR. LYSAGHT: There is no evidence that he knew 
what happened to it in between. I have no objection to 
him saving it Jooks like —-— 

Tit COURT: Overruled. 

In other words, you are saying the blocks were 
still in there? 

THE WITNESS: Yes, your Honor. 


Did you take photographs of the girder T-205 and 


54 


21 
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the blocks on the girder that morning? - 
A T€ (t's all yvight, I doen't Know whether 1t's 
proper or not, but I'd like to tell it just the way I 
proceeded -- 
THE COURT: Try to answer the question. 
The questités is did you take pictures when you 


got there in the morning? 


THE WITNESS: Yes. 
THE COURT: All right. 
Q Do you want to tell us what happened when you 
got there? 
A Yes. 
Q All raghe. Tell us what you did when you got 


to the barge. 

A When I arrived to the barge, as I said, approx- 
imately 9 o'clock in the morning, based on the testimony 
that I have heard I didn't really know what direction, you 
know, north, south, east or west, but I found out yesterday 
what directivun the barge was in so wnen we arrived to the 


site the tug pulled up at the west end ef the scow where 


they were working on the girder at that time, the lifting 


loops had failed, there were men workin; on both ends with 
jack handles cutting the holes through. 


I got on the barge and I waiked from one end to 
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the other on both sides, down one side, then back up the 


other side, then I got up on the top and I had to wait for 
half an hour or so before I could take sry pictures on the 
top. 

So I went back down, then I tock pictures on all 
four corners where all four of the blocks were still in 
place. And I think we have some pictures -- 

Q Now, Defendant Bayshore'’s Exhibit No. XVI, 
Roman numeral XVI, in evidence, shows a block and Defendant 
Bayshore's Exhibit XVII shows a block. 

Now, those are the only twe blowups so you are 
going to have to correlate this for me. + 

You said you took pictures of all four? 

A Yes. 

Q Instead of duplicating these two, can you pick 
out the other two? 

A What I'd have to do 18 take this picture here 
in order to fill my series of picrures. Those are the 
four pictures that 1 have taken. 

Q May I see them? And this one (indicating) ? 

A No, this picture don't have nothing to do with 
the accident. 

Q Well, I don’t follow you. You're giving us 


these, there are two in evidence already. 
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A This is five, this here was on the north side 
(indicating). 

Q The north side of T-205? 

A Yes, the morth sice of 7-205. This one here 
was on the north side -- I mean, I'm sorry, on the south 
side, the southeast corner, this one here (indicating), 
and this one over here was cn the southwest corner. And 
this one over h-re was on the east, or the northeast corner 
(indicatind). 

MR. GEEN: Since we have all four together may 
T offer the four into evidence, your Honor? 
THE COURT: Well, one has already been marked. 


What was it marked? 


THE CLERK: Two of them, your Honor, XXVII and XxXv{Tl 


THE COURT: No, the small ones we are talking 
DO you Rave it, Mr. Fish? 

MR. FISH: XXVII marked for identification. 
Tur COURT: No, this one (indicating). 

MR. GEREN: One was marked Roman numeral XXVIII. 


THE COURT: Now let's mark the others KXVIII-A, 


B and C. 


LYSAGHT: For identification, your Honor? 


© COURT: Yes. 
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(Thiru Party Defendant Bayshore Fxhibits XXVIII-A, 
C were marked for identification.) 


iE COURT: Now do you want to offer those, is 


GEEN: 
COURT: Is there any objection? 


LYSAGHT: May I have a voir dire, your 


llonor? 


THE (COURT: | Yes. 


VOIR DIRE EXAMINATION 


BY MR. LYSAGHT: 


6) Mr. Thibodeaux, you showed mg before some 


Snapshots that you took at the same time. 


Can I see them? 


These are the snapshots and -- 

And you put some in your pocket? 

These are some I took of the yard. 

THe: COURT: Now ask him about the four, the 
three that are now about to go inta-evitence. 

MR. LYSAGHE: THIS LS amportant, your Honor. 

May I have these that he has shown me marked 
for identification that he took at the same time? 


THE COURT: No, because we are going to consider 


these three which are marked for identification and are now 
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being offered in evidence. 
BY. MR. LYSAGIT: 
8, At the time you took these snapshots, sir -- 


LYSAGIHT?: Withdrawn. 


Q when you got out to the scow there were men 
Griliizne into the teo of the girders: is that correct? 
A Yes. 
THE COURT: Now ask him about those, pictures. 
Q is that when you took these pictures? You took 
them after? 


A These pictures here was taken while they were 


TUF COURT: NO, the three that were marked. 


The others are already in evidence. 


ME. LYSAGUT: ‘luat's what I'm referring to, your 


Q These three pictures that were marked for iden- 
tification as Defendant Bayshore's Exhibits XXVIII-A, B 


and C, when you got out to the scow there were men working 


on the girders; 1S that correct, sir? 


A On that girder. 


On that girder? 
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Right. 

Q Did you take these pictures whilc the men were 
working on that girder? 

A As I said beforc, I walked from one side of the 
girder all the way around, made a complete circle around 
the girder and examined the girder. I then came to the 
west end of the girder and got on top of the girder where 
the men were working. 

My intention was to take pictures, but I couldn't 
take pictures becavs. they were working. So ZI came back 
down and I proceeded to take pictures of cach stanchion and 


the blocking that was in there. 


i 


Q And hey were working up on top of the girder 


with jackhammers? 

A Jackhammers, 

Q tiow many men were working up there? 

A There were people working on both cnds. I see 
two guys on -- they might have been two guys while the other 
guy was standing there with him. 

a) On each end with jackhammers? 

A Yes. 
MR. LYSAGHT: I will object to them, your Nonor. 


Til COURT: On what ground? 


MR. LYSAGHT Well, I don't know what the 
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relevancy or materiality is. 

THE COURT: Overruled. 

MR. LYSAGHT: I have no objection if they merely 
represent what he observed when he got on the scow. 


THE COURT: ile said he took pictures, that's all 


he is putting them in there for. 

MR. LYSAGHT: Therefore 1 think they are 
irrelevant, your Honor. 

THE COURT: . Received. 

(Third Party Defendant Bayshore Fxhibi-s XXVIII-A, 

B and C were received in avidencc.) 

THE COURT: We are going to recess until Monday 
morning. : 

Exhibit XXVIII nian is a photo of the block 
a Situation in Cape Charles? 

THE WITNESS: Yes, your Honor. 

THE COURT: Exhibit XXVIII is a pieture of 
corner of this girder here in -- 

MR. GLEN: That was marked before to demonstrate 


to your Honor that it couldn't have clearance. That's the 


shorter one. 


THE COURT: But it is one in the four series; 


is that right? 


MR. CRPN: ft is now one in @ Serics cf four, yes. 
i 
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THE COURT? (All right. 


MR. GEEN: Does your Honor have Exhibit XXVIII 


in evidence? 
THE COURT: No. Mark it now in evidence. 
(Third Party Defendant Bayshore [xhibit XXVIII 
was received in evidence.) 
THE COURT: Now we are going to recess until 
9.30 Monday morning, gentlemen. 
(At 4.25 p.m. an adjournment was taken to 


Monday, June 10, 1974 at 9.30 a.m.) 
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RAYMOND INTERNATIONAL 
vs. 


PETER KIEWIT SONS' COMPANY, etc. et 


VS. 


BAYSHORE CONCRETE PRODUCTS COMPANY. 


New York: dune: 10, §974; 
9.40 o'clock a.m. 


(Trial continued.) 


THE COURT: You may proceed, “Mr. Geen. 


C Lifer F O.,R D Toi fee O Dp EAU x resumed. 


DIRECT EXAMINATION (Continued) 
BY MR. GEEN: 
Q Mr. Thibodeaux, when we adjourned on Friday we 


had just marked into evidence some photographs which you 


took of the four bincks on girder [-205. 


Can you describe how those blocks looked in 


relationship to the girder and what if anything besides 
the seat and the side pieces of metal were holding them in 


place at the time that you saw them? 


K. Well, when I arrived over there on the following 


morning, as I stated be*ore, the blocks were all in position. 


| ; 
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2 the supports that support the block on the south side were : 
3 || bent, which is shown in photographs 7 and 6, and -- 7 and 
4 gd, rather. The nails were still in the blocks as they 
5 were when we loaded them. | “ 
6 | Q Can you describe what the nails look like? | ie 
vi | A Well, when we put the nails in there, of course, | - 
8 they were shiny, they were new nails. After several | * 
9 | days those nails are rusty. We drive them in part of the 
10 | way, then we bend then over to keep the head from going ; 
- 1] } through the hole of the piece of plate that it's driven if 
12 in through. | 
13 || Q The nails that you Saw on the morning when you ° 
4 |i were looking at kona uiteks., were they shiny nails or were 
15 } they rusty nails? : q ' 
16 | A They were rusty nails. | 
17 ! 6) Were they straight or were they bent? | 
18 \P- A No, they were bent. | 
| 


i9 } Q Did they look to you any different, or did they 


20 look the same as the nails, except for the rust, that you 


had put in immediately before the barge left? 


22 MR. LYSAGHT: Of course I object to this, your 


23 Honor. There is no evidence that this man actually saw 


the particular nails before the shipment. 


25 f THE COURT: Yes, and it is leading moreover. 
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MR. LYSAGIT: Yes, your llonor. 

THE COURT: Ask him what he saw, Mr. Geen. 
He is not testifying now as an expert, he is just telling 
us what he saw and what was donc. But when you asked 
him if the nails were bent, what were bent, what eeuld be 
more leading? 

Q Mr. Thibodeaux, did you see the loading of the 


barges prior -- sorry, the scows, prior to tne scow 


leaving Cape Charles? 

A This particular voyage I Bad 

Q Will you tell us in what detail you observed this 
barge, if any, prior to 366 leaving Cape Charles? 


A Well, first I have to make a visual inspection 
<? a 
2 i. 


pefore the U. S. Salvage make ieheiz inspection to ae 

sure that we had everything as near to their recommendation 
as possible. They tell us what they expect us to do and 
how they want us to do it and it's my place to see that 
they are loaded in the order in which they are supposed to 


be loaded, which I stated before, and also to see that 


all blocking and tightening of all the screws and the 


nails for safety precautions has been put in place. 
Chains to hold the blocks also have to be on there. 
QO |: Can you tell us, the blocks, the condition of 


the blocks that you saw on the morning when you went to 


cins Thibodeaux-direct 
the site of the accident, can you tell us what was their 
condition as far as the nails, whether they were the same 
or different? 

MR. LYSAGII!: Objection, your Honor. Leading 
and suggesting. 

THE COURT: Ask him what he saw. 

MR. LYSAGHT: Also, if I may, your Uonor, it is 
irrelevant. 

Q What did you see, Mr. Thibodeaux, when you looked 
at the blocks? I'm especially asking you now about the 
nails. 

A When I arrived over there that day there was 
two things that I checked first. One was to see that the 
screws had been loosened, which they had been, tess sone to 
see whether the blocks had been taker out, or the nails had 
been taken out and there was no evidence that the nails 
had ever been taken cut because they were still bent. 

MR. LYSAGIIT: I object to that, your Honor, 
and move that it be stricken, the latter part. No evi- 
dence that the nails lad been taken out. 

THE COURT: Overruled. 

Q Mr. Thibodeaux, I have a photograph here which 
is marked Bayshore Exhibit XII for identification. 


Is that a hlowup of a small photograph that you 


* 
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took already in evidence (handing) ? 
A i would say XII is my copy of VII I would say. 
Q Before you were saying that when you o bserved 
the metal uprights, you said one of them was bent and you 


referred to a photograph. Which photograph did you 


refer to? 


A When I Said metal upright what 1 was referring 


to were mainly, we can take any one of these photographs, 
VIII or VII would show the same thina. The support that 
I was referring to was the support that holds the block. 
Which was straight when it left our plant, but it was bent 


when Il arrived on the site. 


MR. GEEN: Your Honor, may I show the Court -- 


THE COURT: All right. 


MR. GEEN: This is Exhibit XXVIII in evidence 


(handing). 
I have no further guestions. 
MR. LYSAGUT: May 1, your Honor? 
THE COURT: Yes. 
CROSS EXAMINATION 
BY TIR. LYSAGHT: 
Q Mr. Thibodeaux, what was your position in April 
of -- what was your position at the time this particular 


scow was loaded down at Cape Charles? 
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A My position was the same as it is now, production 


manager for Bayshore Concrete Products. 


Q At that tame did you have any individuals working 
under you? 
A Yes. 


Q iow many people were you in charge of at that 


A Well, when you say in charge of, directly the 
supervisors mainly, and under the direction of the 
supervisors they have their people. 

Q But I mean how many people were working under 
you, subordinate to you? 

A I would say in the neightborhcod of maybe scven 
or eight supervisors. 

Q flow many pecple worked under those supervisors? 

A It varies, anywhere from 13 to 25, 30 peoole. 
Depending on what they were doing. 

Q What were the functions of these individuals that 
worked under the supervisors? 

A well, are you asking me now about the girders 
or about Bayshore as a whole? 

QO Bayshore as a whole. 

A. We have a foreman in charge of the pile spinning, 


we have a foreman in charge of stressing, a foreman in 
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charge of pre-stress of the smaller beams. We have a 
foreman in charge of the monolithic decks -- I mean the 
cantilever beams, we have One in charge of the simple T's 
which we are discussiny here now, and we had a super- 
intendent that worked under me. 

Q Were there laborers that worked under those 
foremen? 

A I stated before each foreman has a crew of 
people, a group of men that worked. 

Q Are these the Supervisers under seven people 
that you referred to, or were there more? 

A They have what we call foremen, then we have what 


we call lead men that work under the foremc-n. 


Q What I'm trying to get at is this, sir: 


Starting with you and counting, the supervisors 
that worked under you the individuals that worked under 
them, the foremen that worked under them the laborers that 
worked under them, how many people were you superior to as 
far as the position was concerned? 


A 1 think I have already statee approximately six 


pe 


or seven foremen. 
Foremen? 
Foremen, 


How many laborers worked under those foremen? 
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steted before that it varies. The various 

places, some had 13 nen, some had 20 men, some had 35 men, 
some had 40 men. Sometimes three or four. 

e) At the time this particular scow was loaded how 
many men worked under you? 

A On that particular operation, on the loading 
@peration -- 

0 NO, At that time, in other words the date 
that this scow was loaded how many people worked under you 
completely? 

A I would say the same as I just mentioned, 


approximately the sane number of supervisors and the numbe.’ 


of workers total, I would say in that particule time we 


had in the neighborhood of maybe 210) 230), something like 
that. 

They all worked under you? 

Well, the supervisors worked directly under 

What was your salary at that time, sir? 

My salary? 

At that time? 

THE COURT: What is the relevance of that? 

MR. LYSAGHT: All right, your Honor. 

Well, my salary is-- 


You don't have to answer the question, her Honor 
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2 Suid it waS irrelevant. 


3 Now, Sir, what date was this particular scow : 
% 4 ioaded at Cape Charles? | 
56 5 A I would say just back from memory, not going | 
6 back to the record, 1 would say roughly two or three days | | 
7 || prior to it arriving at the site. | | 
8 Q Can you give me a date and time? | 
9 i A What was ine date it was delivered then? 
10 The 2€th 1 think it was. 
ll Q Well, sir, 1 am asking you. 
12 A I'm just havirg to go back from memory. | 
13 |, I think -- what was it, June 28th? May or June? 
| 
14 Q You don't know? 
5 a A Right offhand I don't know. : | | 
: 16 | Q You are not sure? | | 
i 
7 | A Not the exact date. I think it was loaded 
18 around che 26th if I remember. | 
19 Q is your testimony, six, that when this particular 
20 scow was loaded down in Cape Charles, whenever that was, | 
21 || that you went aboard Lhe scow and looked at each nane | | 
22 attached to each block? | 
23 A Well, that was my responsibility and I tried | 
2A my very -best to do just that. | 


25 MR. LYSAGHT: I move that that be stricken as 
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not responsive, your (l'onor. : 

THE COURT: Well, if you don't recall, gay you 
don't recall, but the question is did you look at each 
nail? Yes or no? You can answer that. 


A I would suy yes. 


Q And you have a specific recollection of looking 


at the blocks and the nails on each one of these girders; 
is that correct? 
A That's what | said, yes. 


@) And you have a specific recollection as to the 


position of the bolts and the type of nails that were 


inserted into each block? 


A I didn't say anything about a type of nail. 


I just said nails. 


Well, you say that there were new nails put into 
the blocks of 205 before it left Cape Charles. 


A mach time it's loaded new nails. 


Q You have a specific recollection that they were 
new nallis? 
A Because I checked them, yes. 
You checked each nail? 


Each block for the nail to make sure the nail 


You went down and checked each nail and you 
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checked each block and each bolt. What time did you go 
a down to make these observations? - 
4 A Maybe the day after the iccident, which I think | 
5 was the 29th. 
6 Q I'm sorry, I'm talking about the time the scow 
7 was loaded at Cape Charles? 
8 A Well, I made my inspection prior to the U. 5. | 
& | 
9 | Salvage inspection. 
10 | 2) What date was that, sir? | 
| 
ll | A: Il have to guess; and I think -- | 
Q I don't want you to guess. 
I have to guess. 
' 


14 Q You are testifying under oath that you -- ; 
| THE COURT: Well, just a moment. 


16 Are you testifying that you don't remember the 


WITNESS: L'm not too Sure, your Honor, 


THE 


19 whether it was the 25th or the 26th. Some time the barges 


were loaded they might lay up there for maybe a week, maybe 


two weeks before it was brought down. 
THE COURT: All right. 

Q Lay up in Cape Charles? | 
Yes. 


And this was the 25th of what month, of what 


y & & RB 
> 
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Well, 1969 -- I mean 1970, rather, but I'm 
not sure whether it was -- June I think it is. 
June of what? . 
I think it was June, I think. 
Of what year? 
A "70. 
QO Are you aware that this accident happened in 
April of 1970? 
It might have been April. I got my months 
mixed up. 


QO Ana it might have been that geome of your laborers 
J y 


down there put in older nails into these blocks, too; is 


that correct? 
No. 
You're sure Gf that? 
Well, when I say sure, No. 1, the nails -- 
No. Are you sure, sir, or are you not sure? 
I'm sure that we didn't use used nails. No, 
I'm sure of that. 
Q And you think it was loaded in June of 1970; 
is that correct? 
A. Well, as I said -- 


MR. GEEN: Your Honor, that is argumentative. 
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THE COURT: Yes. 
Q Didn't you employ competent foremen ane laborers ° 
down there in Cape Charles? 
Yes. 


Didn't you rely on them to insert the nails and 


They inserted the nails, but ! made the 
inspection. 
(0) Your inspection would consist of seeina 
the things are properly tied down; is that Fright? 
A Make sure the nails are in there. 


@) As a mattcr of fact, a lot of that tied 


Material was reused? 


A The only thing that was reused, in most*cases, 


not in all cases, was the blocks. 
Sometimes the blocks .iidn't even cone back. 

MR. LYSAGI‘: With your Honor's permission, may 
I have a copy of the contract that was marked in evidence 
by the plaintiff? I think it was marked Plaintiff's 
Exhibit 2, I’m n ot. sire. 


THE COURT: I guess plaintiff's counsel has 


MR. FISH: Here you are (handing). 


MR. LYSAGIT: Vhank you. 
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Would you say that these nails and these screws 


constituted tied down material? 


And isntt it a fact that pursuant to ene 
provisions of the contract, and I am referring to the third 
page, your Honor, ¢c iting it physically, that the contract 
provided that a 90-per cent credit will be given on the 
above rates 1 the locking and tiea down material 
returnec to Cape Charles can be reused for succeeding 
shipments of similar pieces. 

te it not a fact, sir, that that provision was 
in the contract? 

Provision might have been in the contract, but 
we could use had to be determined by the — that 
directed to what they could use and what they couldn't 

Doesn't that provision refer to blocking and 
€@own material, sir? 

A It does. 

6) Is it not a fact that blockina and tied down 
material were reused? 

A I said before, in my statement before that the 
screws were used, in some cases they were bent and we had 


to replace these, the support for the blocks were bent, 


. 
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which some of the photographs shows what I found in my 
inspection, and nails 1s something that you don't recover, 
you pull them out and throw them on the barge, they get 
washed overboard. 

Q Sir, couldn't reused blocks containg nails 
become rused? 

A No, if they were nails on the block we took the 


old Ones out, if there were any left. 


Q by the way, there was a plate holding these 
blocks in place and nails were driven into that plate to 
hold, the blocks in place; is that correct? 

A Yes. 

Q And the nails that were shown in the exhibit, 
I am showing you Bayshore Exhibit XVI marked for ee 


fic ation (handing), nails were used to secure the blocks 


to these plates and then bent over; 1s that correct? 


nn ene A 


| A Right. That's correct. 


Q In the manner as shown in that exhibit; is that 


sir? 


correct, 


A You're talking about the side plates there. 


There 1s two sets of plates involved in that. There is a 
plate also between the screw and the block which was also 
nailed on. 


Q 
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So you don't want to yet that confused. 

No, I won't get it confused. 

Now, sir, you were down in your office and you 
got a call about, I think you said about 3 p.m., after che 
accident, that something had happened up here in New York; 
is that correct’ 

ri What I said, my Supervisor cailed me in and told 
me about the accident and asked me would I immediately come 
down and be there by the followina morning. 

Q And you canc up here to New York? 

A Came up to Wew York that night. 

(9) And there came a time that yau got onto this scow; 


that correct? 


said, about 9 o'clock in the mornino. 


Uk. LYSAGIIT: With your llonor's permission, may 
I put up the exhibit that was being utilized to demonstrate? | 
THE COURT: Yes. 
Q Sir, were these exhibits specifically made for 
this triai? 
A t had that made, yes. 
Q You had these made for this trial; is that 
correct? 
a. Yes. 


= Fi { 
Ana these blocks that you are referring to, these 
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wooden blocks that were positioned against the heam, 
were they rectangular in shape? 

A Not in all cases. Some time they were. 
blocks were 12 by 12 in some cases they were 10 by 12. 

Q Could you tell me their dimensions as you would 
look at them sideways? 

A Well, if you want to sav for an example, like 
I say some were 10 by 12's and some were 12 by 12. 

Q So in other words, sir, if I were to look down 
the side of this yirder and saw the blocks they would be 
approximately 24 inches square? 

A No. 


Or 12 inches square? 


This wouldn't be i2. This one here would be 


In other.words, if I were looking down the side 
that block would be about 10 inches square; is that right? 
A No, sir. 4 
(@) ) Help me out, all rig it? 


Could you tell me how square that block would he 


as I looked down the side here? 


A I just told you about roughly 10 by 12. About 


24 inches long. 


(@) Anc 10 inches by «- J see. And there was a 
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block situated on -- well, were there blocks situated on 
all ends of the particular T girder? 

A Yes. 

Q Now, sir, this particular girder measured 
about eight feet across? 

A They varied, but most of them, yes, I would say 
that's a good average. 

@) Are yOu aware that -- 

A Some were less. 

Q In the answers to the interrogatories your firm 
stated that they were cight feet wide at the top; is that 


correct, sir? 


IN Like I said, they varied, but that's a good 


average. 

Q so that if we were describing it as a T, that 
is the crossbar of the 1, eight feet across? 

A Right. 

Q And in the center you had the centerpiece; is 
that right? 


A Yes. 


Q Are you aware that your firm stated that they 
were two feet wide at the bottom; is that correct, sir? 


A . Yes, 24 inches wide at the bottom. 


Q Now, when you came aboard the scow that day you 
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came aboard by tug; is that correct? 

A That's correct. 

Q And of course since you were in charge of 
securign these things down in Cape Charles you were aware 
that it's good practice to tie down an chject and partic- 
ularly a besiy cieder at miaqnt: is that correct? 

A That's correct. 

Q And when you boarded the scow I think you said 
you saw a man working on top up here; is that correct? 

A That's correct. 

c@) And I think you showed us a snapshot in which 
holes were already drilled through this concrete; is that 
correct? 

A That I did. 

Q As you boarded how many men did you see atop it? 

A If my memory was right what I stated on Friday 
was there were two people On either end. One working and 
one standing. 


Q So you had two men down here on this end and 


two men down here on this end; is that correct? 


A That's correct. 
Q Total of four. And I believe you said 
were working with jackhammers? 


A That's correct. 
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Digging into the concrete; 1s that correct? 

A That's correct. 

Q And that blocking was in place so that the girder 
wouldn't tip over as they were working; isn't that correct, 
sir? 

A That's correct. 

@) Your firm had a man stationed up here, did they 
not, Mr. Kenneth Brigit? 

A On the beyinning of the jo b, yes. 

QO How long betore this incident occurred did he 
first come up to this job site? 

A Like I said, he was there log before the accident. 

Q Didn't he remain there? 

A No, he didn't. 

Q He didn't remain there? 

A No. 

Q How long a period of time was he up there? 

A Well, again, I'd have to do some guessing, and 


I'm not too sure. Say a couple of months, maybe even 


Longer. So he was on loan from Raymond, so when Raymond 


needed him they took him and sent him -- 
Q Was that while the work was going on? 
A. Well, we were doing our part at Cape Charles 


and they were erectimn) here, yes. 
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MR. LYSAGHT: No: further questions. 
CROSS EXAMINATION 
BY MR. FISH: 

Q Mr. Thibodeaux, when you arrived at the job site 
after the casualty your object was to determine the cause 
of the casualty? 

A Well, when you say determine the cause, we wanted 
to find out what happened and why it happened. 

(@) Did you talk to any of the operating men on the 
derrick? 

A Well, I can answer that very frankly that I yot 


no cooperation from anybody that I tried o talk to. Nobody 


knew anything. And just one of those t ings you couldn't 


get nobody to talk. The only person that I was an to 
talk to at all was Mr. Phillips, Don Phillips who carried 
me out to the site. wo one else would talk to me, including 
the people that worked for Raymond, the people that I had 
been working with for years. They were reluctant to even 
say anything. 
0 You didn't in fact talk to the captain of the 

Century? 

sir. 

didn't talk tq the mate? 


sir. 
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Did you talk to Mr. Comer? 

No, Sir. 

THE COURT: I don't understand the question. 

Is it that they didn't talk to him or he couldn't, 
they refused to be interviewed? 

MR. FISH: Well, he says that he had difficulty 
in interviewing people. ‘ 

THE COURT: Yes, that's why the question now is 
not clear, 

MR. FISH: Well, I'm asking him if in fact he 
did talk with the captain, the mate of the Century and Mr. 
Comer, and he says no. 

Is that correct? 


‘. 
me 


That's correct. 


*y 


pid you talk with any of the men who had actually 


working on the scow at the time of this cususityi 

A As I stated before, Mr. Fish, the only person 
that I was able to talk to, and I got no information from 
him, was Don Phillips. And any time I asked a person a 
question they didn't know anything. "I don't know". 

Q bo you know the procedures of going through 
channels? Did you make any attempt to go to higher 
authority to get cooperation in this investigation of 


yours? 
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A Well, I'll tell you one thing, I'll have to give 
you a long story about this. 
When I drove up to the office that morning I got 
a very, very snotty reception from the project manager who 
was -- 
Q Who was that? 
A I don't remember the man's name, but the guy who 
was in charge of the job at the time. , In fact, he ran 
me out of the yard. lle made me drive my car out and go 
find a place to park. Then when I came back the only 
person that I could get to talk to was Don Phillips, that's 
the only person -- 
TUE COURT: Who did he represent? 
THE WITNESS: Kiewit. 


QO .-})Dr What was his job? 


A I'm not sure what his title was, Mr. Fish. 


I know he was an engineer and I know he was at Fayshore 
prior to coming down here and I had worked with him before. 
So I'm not sure what his title was there. 

Q When you couldn't get cooperation did you put a 
telephone call through to your chief down in Cape Charles 
and tell him about that? 

A | I did talk to my supervisor, yes, sir. 


What did he tell you? 
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A Well, he asked me if I took some pictures, 
and I said, yes. And he asked me what the status was, 
und I explained to him over the phone what I found and I 
told him that the blocks hadn't been taken out and I told 
him that were cutting holes in the top of the girders. 

ie asked me did I get pictures of the blocking, 

and I said, yes. Il then went back to ny office that very 
same afternoon, had the pictures developed and give him an 
oral explanaticn of what I found, and he was happy with 
that. 

Q When you say you went back to your office, do 
you mean you drove back to Cape Charles that afternoon? 


A Yes, sir. I left the job site approximately 


noon. Mr. Phillips took me out to lunch, and after that 


I went on. 
Q How long did it take you to drive down to 
Cape Charles? 
A It's about an eight-hour drive I would say. 
(2) And you had driven up most of the night before? 
A I got in at Rockaway Beach, I would say carly 
morning, 1, 1.30 in the morning. 
Q What time did you leave Cape Charles? 
A. About 4.30 I would say. 


Q Did you make any written report of your investiga 
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A No, sir. The only thing I did is report it 
“Oo my supervisor what I found. 

Q Do you know whether any written report of 
investigation was made by or on behalf of your company? 

A Mr. Fish, I'm not sure, but I think we have a 


report, we consulted with our design éngineer and we passed 


the information on to him of what I found, and w think 


there was a report made based on what I found and his 
analysis of it. 

Q Do you have a copy of that report? 

A No, sir, 1 don't. : 

Q Do you know where it is? 

A Well, I'm assuming there is one, I think there 
is one, but I don't know where it is. 

THE COURT: I didn't get that. What report 
was that that you referred to? 

MR. FISH: Any report that was made as to the 
investigation into the cause of thie casualty by or on 
behalf of the third party defendant. 

He says he thinks there was one, but he doesn't 
know where it is now. : 

QO. You of course didn't see the discharge of T-205, 


did you see the discharge of any other similar beam by the 
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derrick Century? 

A No, sir. The derrick was out of commission 
when I went down there. 

Q You hadn't seen it in operation before? 

A No. 

Q This beam, what did it rest on when it was on 
the deck of the scow? 

Did it rest on the deck? 

A No, sir, it rests on the steel beam, that repre- 
sents a steel beam that went clear across the deck of the 
barge. 

Q So this concrete, you call ik a beam or a 
qirder? 

A Well, this is a concrete girder. Siecle 
beam. 

Q The conerete beam rested on two transverse metal 
beams on the deck of the barge? 


A 14 by 14 H-beams, yes. 


Q That's the only contact they had? 


i Well, there was a little piece of plywood put on 
top of that just to act as a softener. 

Q You did have dunnage between the beam and the 
metal? 


A A little piece of plywood, yes. 
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How big? 

Three-quarter inch. 

How thick? 

About 14 inches wide. 

That is the only thing you had there? 

Under the bottom of it. 

What els2 did you have in the way of protection 
for this beam? 

A On the stanchion that you see there there was a 
piece of half-inch plywood bolted to the stanchions, and 
that was to protect the girder. 

0 So there was dunnage in there as protection 
from contact between the concrete and the steel? 

A Yes, sir. 

Q Exhibit 20 is a drawing of the beam as clamped 
in its support; is that correct? 

A Right, sir. 

Q That doesn't show the actual bottom of the beam 


in this sketch? 


A That is true. 


Q It just shows the upper portion of the arrange- 
ment, sO properly we should have a jagged line running across 
indicating a -- 


A Right there (indicating). 
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Those diagonal lines. 


T notice that you have drawn -- did you draw 


No, sir. 

Q I notice that it was drawn to show that the 
block which bears against the vertical portion of the. 
concrete is in direct contact with this slanting line that 
is where the concrete begins to spread out from the vertical 
part and form part of the horizontal, overhead surface. 

What do you call that in there? 

Well, we call it a chamfer is what we call it. 
A chamfer? 

Yes. ; 

MR. GEEN: I'm sorry, I didn't hear the ‘word. 
MR. FISH: Chamfer, c-h-a-m-f-e-r. 

Q I thought a chamfer was where you cut a bevel 
along the edge? 

A That's a bevel, right there. 

Q And that you call a chamfer. 

Now, this drawing shows that the block is right 


up against the bottom of the chamfer, and it's for that 


reason that you couldn't lift the block out and pull it 


out? 


That's correct. 
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Q That is not the actual condition that existed 
on these beams, is it? 
A Yes. 
Qo Arc you sure of that? 
A Well, I can't prove it to you right here, take 
a look at this (indicatina). 
(8) Maybe I can prove it to you to the contrary on 
some of thesc photographs? 
A Which one are you talking about, the 205? 
I. could show you some others that doesn't represent that, 
but T-205 is what we are talking about. 
Q Well, I have here Bayshore Exhibits marked for 
identification Nos. XXII, XVII and XVIII. 
Can you identify those photographs (handing) 2 
A Mr. Fish, these photocraphs right here are the 
same photoaraphs that you see right there (indicating). 
The one that I had marked in my Own nandwritina, VII, VIII 


and V and et cetera. 


Now these are the same photographs that you are 


talking about right there. 


Q Well now, ixhibit XVI marked for identification, 
that is the one with the markings for the nails. I ask 
you to abserve the corner of the block over that marking A 


and ask you if it isn't a substantial number of inches 
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verticaily from the corner of that block up to the bottom 


of the chamfer? 

A Couldn't pull it out, sir. 

Q What? 

A You could not pull that block out vertically. 

Q I asked you if there was a space -- 

A I says no. I'.a trying to tell you no, there 
isn't enough distance there to pick that heain up in order 
to pick this up high enough. 

Look at the distance between this point and this 
point here (indicating) and look at the distance hetween 
that point and that anne there (indicaging). 

Q Well, we will have to identify those for. the 
purposes of the record? : 

A But that's only one block. Let's talk about 
all four of them, if you don't mind. 

THE COURT: May I see that, please? 

MR. FISH: Yes, your Honor (handing). 

THE WITNESS: That's only one. We have got 
three more like that. 

HR. FISH: I was pointing out to the witness that — 
from the point A, up from that corner up to the chamfer 


which is.a diagonal line running across there is a space of 


a considerable number of inches. And he says there wasn't 
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any Space between -- 

MR. GEEN: No, your Honor, I have to -- 

THE WITNESS: I didn't say there was -- 

MR, GEEN: Excuse me. Just one moment now. 

You were pointing to one picture and the witness 
answered there were four blocks and the condition on the 
four blocks wasn't the same, and I object to Mr. Fish 
showing you one of those pictures and arguing and saying, 
look, you see, the elise dn wrond. 

He was referring to the four pictures marked all 
XXVIII-A, B, C and D, and he said that twice now and I 


think that's unfair, Mr. Fish. 


THE COURT: Well, what I think he said was that 


there wasn't enough space. 
MR. FISH: All right. 

Q My question was, how niuch space was there on 
that particular picture between the top of the block and 
the bottom of the chamfer? 

A Before I answer that question to you, sir, I 
would like to point out one thing. This support is bent 
down approximately, I have to guess at it, but we have an 
engineer can scale it and tel) you exactly how many inches, 
this block is not in the position it was when it left 


layshorc. This beam has been picked up and the beam has 
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gone back down, and because ef that the block has forced 
the support down. This support is bent. 

Now, if you take this in a straight line, let's 
see if I can find the one that's halfway bent that I can 
show you, if you just took for an example -- now here, if 


you take this for an example, that's the comparison, you're 


trying to tell me this right here has sufficient clearance. 


it doesn't. 


} 
| 
MR. GEEN: Excuse me, Mr. Thibodeaux, you are 
referring to another picture and it is unidentified for 
| 


the record. 

THE WITNESS: Yes, it is. 

MR. FISH: It's XXVIII -- is there any letter 
on that? 

MR. GREEN: There is a number in ink on the front 
of the picture in the right-hand corner marked No. 5. 

MP. FISH: Now I move to have that answer 
stricken as czompletely non-responsive to the question. 

THE COURT: All right, let me hear the question 
and the anwer, Mr. Roporter. 

(Question and answer read.) 

THE COURT: Ask him the question again. 

MR. FISH: Will you reread my question for me, 


please? 
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(Question read.) 


THE COURT: Now, which picture were you refer- 


ring to? Would you give the number, please? 

MR. FISH: We are talking about the one with 
the red markings on it which is Payshore's Exhibit xXvI 
marked for identification. 

THE COURT: That's not in evidence? 

MR. FISH: 1 thought it was, but -- this one 
with the red marking, did you put that in evidence, 

Mr. Geen? 

MR. GEEN: Yes. 

THE COURT: Yes, we have that marked in evidence. 

MR. GEEN: It is XVI in evidence. 

Your Honor, I'm not sure of whether ne Both of 
the question is proper, asking the witness how much space 
is there on the picture. 

MR. FISH: Not on the picture, the actual 
object as delineated by the picture. That's the proper 
understanding, and you know it. 

MR. GEEN: Excuse me, Mr. Fish. I believe that 
your question said how much space was there on the picture. 

MR. FISH: All right, go on. I suppose that's 
ambiguous. 


MR. GEEN: [I'm not going to quarrel with you, 
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Mr. Fish. 

MR. FISH: I£ you want to make an objection, 
wake it. 

MR. GEEN: 3 did. 

THE COURT: Let's proceed, gentlemen. The witnes 
is now asked to tell us if he knows how much space there is 
between the ton of the block and the chamfer as indicated 
in the picture. 

THE WITNESS: I would say in the picture as is 
shown now I would say you have got approximately seven to 
maybe eight inches. 

BY MR. FISH: 


Q It could be more? 


rN Well, approximately. I didn't give you an 


exact figure, I gave you an approximation. 

e) Referring to this photograph which is marked 
Exhibit XXVIII and has the number 5 on the face of it, if 
you look at that block in that picture you will see a 
substantial chamfer onthe top of the block facing the 
cement; is that truce? 

A Yes. 

Q that would facilitate pulling the block up 
and out .if you tried to do such a chamfer? 


A you asking me a question? 
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Q Yes. 

A This block wasn't made specially with a chamfer 
on it. The ends might have been rolled off by use, you 
know, but it wasn't made specially for that purpose. 

@) As a matter of fact, these blocks got pretty 
well beaten up on occasion, didn't they? 

A Well, we lost some of them, we had to replace 
soem of them. Some of them split and we had to replace 
them. 

Q Do you have here the four photographs which 
constitute I believe Exhibit XXVIII which show the four 
supports? Maybe there are some over here. 


A That's right. Here it is. If you want to 


take a good look at these, these give you a pretty good 


representation. These two blocks here was on the north 
side, these two blocks was on the south side. 
Q Will you kindly show me on those photographs the 


chains that you have been referring to which keep the blocks 


from getting lost? 
A The chains was off. 
Q They weren't there? 
Vieren't there when I arrived, no, sir. 


Were they there when the scow left -- 


meneame men a 
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@) So that would indicate that something had 
done to that attachment; right? 
A It was off, yes. The blocks were there but 
the chain was off. 


Q I believe you said that when you arrived on the 


scow these screws for the blocking had been loosened but 


had keen tichtened at the time you came on board the scow? 

A No. Sir). did not say that. I said they 
were loose. 

Q Oh, they were loose all the tine you were 
there? 

A They were loose when I got there, yes, sir. 


How loose. were they? 


As far back as you could screw them without 


touching the block. They were flush with the upright. 
Just in the same order that you see right there (indicat- 
ing). 

Q liow far can they be screwed forward from the 
position that you saw them if there was nothina in front of 
them? 

MR. GREN: 1'm not sure 1 understand. 
You could screw them in about eight inches. 
MR. GEEN: You mean if -- 


WR. PISH: I said if there was nothing in front 
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of them. 
MR. GEEN: ‘That means no block. 
No block, nothing. 
About eight inches, roughly. 
@) So that screw would permit an adjustment of 
about eight inches? - 


A Yes. 


Q And that heam was loose in its support when you 


Yes, sir. Just as the picture shows. 

THE COURT: When you say heam are you talking 
about the girder? 

MR. FISH: The T-beam, T-205, 

THE COURT: All right. That was lose ea the 
sense that the vises had been screwed to their maximum 
position? 

THE WITNESS: Yes, Vane trae. 

Q There was no grip on the beam? 


A No. 


Q How many scows did you use in this operation 


for this general type of bean? 


A If my memory is right, I think we had four. 


Total of four. 


(a) That woyid indicate that on this particular scow, 
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I believe No. 1400, was it? 
MR. GEEN;: Yes. 
Q There had been maybe 10, 12 or possibly more 
trips with loads? 
A Oh, yes. Definitely. More than that. 


QO More than that. 


liow many would you say that this scow had made? 


A I would say, let's see -- I'd say probably 15, 


| 
20 trips. 
Q And you had had no report of any prior trouble 
in lifting these beams off the Coca 
A No, Sir. | 
@) Would that indicate to you that the people who 


discharged these beans had a practical method of déing so? 
MR. GEEN: That is okjected to, your Honor. 
MR. FISH: He is an expert in loading and 
discharge? 
THE COURT: Yes. Overruled. 

A We know that Kiewit-Slattery has done a lot of 
heavy construction, and we know that Raymond has done a 
lot of heavy constructicn. So, based on what we knew 
about the people, they nad the equipment to do it. 

o And they did it up to this point? 


A Up to that point, yes. 


an I cae 


Thibodeaux-cross 

c@) I believe your testimony is that on this 
particular type of beam once you have got the block in 
there and the beam settles down that you can't take that 
block out, it's just physically impossible, unless the whole 
concrete beam is lifted some inches? 

A That's what I said, yes, sir. 

Q Will you tell me, please, why you used any nails 
at all if that's so? 

A Well, that's besides the point, whether I use 
any nails at all, that's not my doing. The nails are put 
in there by the request of U. S. Salvage, not by me or by 
Bayshore. We had nothing to do with that. We were told 


to put them in and we put them in. 


Q So you saw no useful purpose in putting “the nails 


A That's besides the point. I'm not to make a 
decision on that. The people that's hired to inspect 
the barges had the authority to make the decision what they 


wanted. 


(@) Nid they yive you any written directive to that 


effect? 


A Mr. Fish, I think I'd have to go back to our 
records to check that, but I'm sure we have. 


MR. FISH: If I could have just 30 seconds, 
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possibly to review my notes, your Hono.. 


Q On these other two girders that you said formed 
the upper tier, was there any blocking underneath those? 
A No more than they have on the T-205. 
Q Well, they were at a higher level, they wouldn't 
rest on the same steel beam. 
A See what you have, Mr. Fish, at that particular 
point the beam itself in between the uprights was built up 
so that it would have made it automatically higher, you see, 
Q The steel --~- 
A There was a filler in there that was made for that 
purpose. 
Q Of steel construction? 
Yes. 
Any wood filler in there? 
Same amount of wood that was put in, a piece of : 
three-quarter inch plywood by 14 inches wide by the width 


of the soffit. 


0 So they built up the rest, but they didn't build 
up the clamping arranycments to the same height? 

A Right, sir. 

QO Was there any reason for that? 


A Ne, sir. I couldn't tell you. Who designed 


it desiyned it that way, so I really couldn't give you any 
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particular reason for it. 

MR. FISH: That's all I have, your Honor. 

THE COURT: Is there any redirect examination? 

MR. GEEN: No, your Honor, 

MR. LYSAGU': Just one more, your llonor. 
FURTHER CROSS EXAMINA'TION 
BY MR. LYSAGHT: 

Q Sir, I believe you stated when you arrived up in 
New York everyone was very snotty to you, you received a 
very snotty reception? 

A Very cool reception, yes. 

Q And he project. Manager wo.ldn't even let you 
park your car in the lot; is that correct? 

A Well, put it this way: 

Before he even told me I couldn't park my car he 
told me to get the hell out of there, that's what he told me 
to do. 

Q When he found out what happened you can under- 
stand it, can't you? 

MR. GEEN: That is irrelevant, your Ilonor. 

THE COURT: Yes. 

Objection sustained. 

QO ° Sir, were you as careful] in your design of the 


strands of this rope that was used as a lifting device as 
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you were in tying down your scows? 
MR. GEEN: Excuse me. 
Yes, 
MR. GEEN: kxcuse me. This man didn't testify 
that he designed the lifting device. Do you mean Payshore? 
THE COURT: Well, that calls for a conclusion on 
the part of the witness anyway. 


MR LYSAGHT: I will withdraw the question, your 


THE COURT: All right. 
Is there anything further of this witness? 
MR. GEEN: No. 
THE COURT: All right. 
Thank you. You may come down. 

(Witness excused.) 
THE COURT: Do you have any more witnesses? 
MR. GEEN: No, your Honor. 


The third party defendant at this time rests, 


| your Honor. 


THE COURT: Do all parties rest? 

MR. LYSAGHT: Yes, your JIonor,. 

MR. FISH: Plaintiff rests, your Honor. 
THE COURT: All right. 


There will be due from each party proposed 


cms 
findinys of fact and cunclusions of law keyed to the 
record Monday, August 5th. 

Now, the reason I am allowing that length of 
time is the reporters are busy and they are not apt to 
get the record out inmediately. So that you will have 
the record in ahout a month and the proposed findings of 
fact and conclusions of law are due on Monday, August 5th, 
by 5 o'clock that day. 

Afte. that, gentlemen, the Court may require an 
oral argument, but first I would like to get your findings, 

®. 
proposed findings. 

All right, thank you very much, gentlemen. 

MR. GEEN: Your Honor, will it be necessary for 
counsel to be here on that day, or -- : 

THE COURT: No, no. Just file it. After that 
I will notify you of the possihility of an oral argument if 
I feel further argument is desirable. 

MR. LYSAGHT: Does your Honor wish the exhibits 
that were marked into evidence? 

THE COURT: Yes, they would be used by you in 
making your findings along with the testimony. When you 
make a finding site an exhibit or some testimony which 
supports your proposed finding. 


MR. LYSAGHI: Thank you, your llonor. 
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THE COURT: But cach lawyer is responsille in 
for his own exhibits, so you hold on to your 
You old on to them until we call for them, 
All right, if there isn't anything further,-- 


MR. FISH: Your flonor, you didn't mention any 


Will the requests for Findings of fact and 
law be sufficient? 

THE COURT; Yes. 

All right, thank you very much, gentlemen. 


(Time noted: 10.40 a.m.) 
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CABLE; RAYMONOINT fQig) 7290-1850 


This agreement made this 12th day of Auguste 1904 

by and between RAYMOND THTURUALTIONAL TUS as DERRICK & is 

SPARTACNT, Two Pennsylvania Plaza, New York, Wow Yor. LOOUL 

heroinafter called "RANIOND" and DOTDR KRIEVI? sons’ CCiPAGe~ 
SLATYERY ASSOCIATES iNe. (Joint Venture), 120 Councy Rae 

(P.O. Box 217) fonafly, New Jorsecy 07670, horoinafter called 


"KRIEWLT<SLATTCRY. " 


Cel) 3 aby ray 
baud saad 
3 


WITNOSSLETH: 


a} Raymond agrees to furnish the hoisting sexviccs of 
the vioating "A" se Dovrick CENTURY, as anc when available, 


£uelea and mannec Raymond's stancara operating ercw ana 
equapred with Raya. 45 ptandard complement of slings anc ¢car 
to works ag an auxiliary noist to KiewlteSlattery's p- 

the Jamaica Bay Cross Bay Bridge site 


ecquuipacat at c 
herco£f subject to t 


the services set forth in Paragyaph 2 
rates, terms and conditions «etatea hereinafter. 


eae Raymond will tow, deliver to and moo 
three times, the derrick CENTUAY wien a. corsic 
hoisting capacity of 700,000 Lbs. at a reach of 
over tho side of the derrick's hull to hoist 256 te, 
conezecte gixders and 18 steel Ieboeans from within direct roacn 
of the dexzvick's tackle from open seaworthy deck scows with 
suitablo stability characteristics, provided and 
id BL ORE A 


you alongside the Corrick CENTURY, cach unit not to exac 
eT Lee, ca 


with Lifting gear 700,000 Liss. total woigat pe 
land the girdors within direct reach of the CSNTURY'S tackio 
one time as ilirected by Kiewit-Slattery on evicting founcac.on 
piers. Tho landing of cach beam will be considered c nnoLate 


when the hoisting gear is released. 


« 


placed hy 


BEST GOPY AVAILABLE 


RAYMOND INTERNATIONAL INC, 


2 Raymond will supply with enen Gorrick not Less than 
four standara equirmens anchors, our stancard wire aneyoxs 
Lines and tne customary deci: Lanes. KicwiteSlactery Wild 
supply, Wicnout cost to Raymene, all other opecial ancnorc, 
pilo dolpuias, mooring buove, wire anc/oxr manila rope lincs, 
ox other types of ccuipment requixed fox the oporaticon. 


4) viewiteSlatbery Will re.ove all whlies ani/oz otuer 
uding existing settein coil asove and/or 
& cont to maymnend, to an extent roquired 
~ation of the derrick frea afloat. 
niewierGlattery will not recuice Raymond to moor the ¢ 
z 


padexr any OVer 


1c 
height to safely accommedate Lts passagoe 
5) Ravnond will man the derrick at the site with a 
standard operating exew on normal working days Monday to 
wriday, inclusive, between tho nours of & AML = 12 noon and 
L pA te 5 FM regardless of wind and weather. 


pelea - Ai aes - ees yn ie cy 2 at 
Should the erew and/or the derrics at any 


Ao srl ome e587 Be ee Sedna legs ee wee s A ans . Vy53° 
engaged at worn outaide Lae hours Ge 3AM and 5S PM or curing 
NM eaene ary 4 ~~ “ym Ae. by ware ate a 9 4,9 nm “Fi an 4 '~ 
Lunca hour of on Saturdays, ounscys ana Holidays, mwacwic~ 
wee Oe <4 ‘ rer oer) -\-- -y “ . ws = cn “> 
jattery will pay noymond for the additional tic at tac 


e 

nyéeniun rate of $355.00 pes nour or part thorcol. For sorvice 
ws, oundays and tiolidays, KiewiteSlattery will quatre 

artee a mininum of eicht hours eaployment. Alt preniwa time 

shall bo the subject for negotiation between the pasties at 

wie termination of tho job. 


6) All oxders for promiua tino service shall be givea 
in writing signed by an authoriced represontativa of Ricwlt= 
Slattery to tho derrick captain, All charges for promis 
time chall be paid to Raymond by KicwiteSlattery on presenta 
tion of invoice additional to the agreed base price of this 
coutracte 


y) Should a derrick ba assignea in response to Kicwit= 
Siattery's orders, ba Golivered to the site and available to 


RAYMOND INTERNATIONAL INC, 
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7 = cont. 

KiewiteSlattery for service and for 
Raymond's control not employed to hoist 
will pay Raymond a per diem stand-by 
Gay the cerrick is unable to hoist « 
by charges shall be asonanced in add 
prico and will be paid Lie: 
tation of invoice in accor 
of rates: 


< 
TOM, LS ti SU giat oy ai Ae 
t 


CNTURY ~ $2,509.00 pex normal work day 
7 {ad Raymond wauyv, without penalty, rehove the corny 
€c01. the site twice Curing the month of Ne DeeMEos LOC 


time period necegsary to fulfill a commitinent 
to tais agreenont. Ravinonc shall give Kicwit-Slattery 5 
calendar cays notice prior to tho f€ixa Gates the CENTURY wi 
tow, at Raymona's expense, Cron the job site and on 2 
date Raymond shall advise ikdewit-Siattery of the firm ¢ 
the CONTURY will be returned to the Soo CLG, Wind a 
permitting. It is understcoc that the tine poviod stat 
above shall not exceed five normal Working days in cach ine 
stance, 


Roynond will undertake to sad emDLoyment SOn ths 
CENTURY in its normal trade eur ing pericds of such idlo tina 
as may Cevelop thereby recucing idle timo costs te, Kiewit 
Slattery for idle tine ag provided in peragraph 7. 
Slatcery will release the CmruvuUaY on application by Raynona 


tO Perform work in its normal crade = the relesse shall not 
adversely effect Kiewit-s1 ttery's hoisting schedule ag 
determined by Kiewit-Slattory. 

8) Kiewit-Slattery will furnish any 1 erecial 


an 
Lattings, lifting devices, stron goacks and sl 
for hcooking-on to and hois ting within Girect 
Gerzick's tackla, the various girders, together wi 
labor for olinging, guiding into placa, Becuring the me 
@6 hoisted in place and cagt ing off of slings and LhE CAG 


- continued e 


r4 RAYMOND INTERNATIONS( ING. 


PLAINTIFF'S EXHIBIT } 


Gavices without cost to meymona. Should any agency and/or 

laver union require addittenal labor to man the overncion of 

che dersick,-such lapor will bo furnishee by i 

wathout cost, liability or responsibility to Roynmead. 

9) ALewlt=-Slattery will indesanify, Gofend ane save 
Raymond, 26 Vvascels, agents and omployees, harnalesas acadinst 
any lous, liability, damage ox expensa (iacluding reasonahbla 

attorney's £ceey and court costs) arising froa, suffered, ox 

ancuryved in connection with any cladia for 3 jury to poxrsons 

or ee resulting in whole or in part from the fakdlure 

Or anoufficiency of facilitics and/or equipment or any 

otner property owned, furnished or installed by Kicwit-Slattery 

and/or its servants, agents and employees. Kicwit-Slattcry 

Will also indemnify, defend and gave harmless Raymond, its 

Nae agents end enployces, harmless against any teeg. 


my 


Oility or expense arising fron, suffered or incurred as 
a enue of any act of caission by Kiewit-Slattery and/or 
Kiewltellattery's agents or employces. 


: 19) Towing: All tugbents, with ouf€ficient Tower's Lice f-} 
daunch services required at the cite to moor, 


bility aeons if ) 
i : 

mmnNeor, Ohist and oervica the Corvack Derges, anc tzanarcort 

Crews, nett o> Lurnished by Kicwit-Slattery, withovwe cost 


6 

i 
to saymond. xsayinond will tow each derrick to and fron th 
Sita twice. SGubsecquent tows to and from the job oite te ea 
Khacwitenulattery’s schedule shall be made by Raymond at cos 
as invoiced by tugboat operator, plus 10% payable jy peoules 
Slattery to raymond on presentation of inavoice in addition 
CO 29rced base price of this contract, 


Lt) As it ia datendedt that dn the performance of this 
Work at the job site you will cxercisa couplete direction and 
Supcrvision of the operation and movemonts of our afowosnid 


Gersick, NicwiteSlattery will indemnify and save haraless 
Rayiwond, its veasels, agents and amploycos against all tise 


bilsitcics for loss and/ox camige to property, including cargo 
and vessels or for porsonal injury or death to anv persons 
whatsoever (including reasonable attorney's fees ind court 


Li: icons 


costs) arising out of the performance of said 
such loss or damage, injury or death resulting from the sole 
negligence of Raymond. 


a2) it’ is expressly agreed and understood tuat Raymond ' 
ssumes no liability to Kiewit-Slattery, its pri Lpal 
contractor, subcontractors or otners conc a 
or costs arising therefrom, because of mechanica 


er other causes which may render a derrick unus o or un 
available for or during performance of the stated services. 
33) Raymond shall provide and maintain Workmen's Compen= 


sation and Employers Liability insurance as required by law 
of an employer, and Comprehensive General Liability as re- 
quired by contract. Raymond shall name Kiewit-Slattery as 
assured in both Raymond Marine Risk and Heavy Lift Liability 
Policies. Raymond shall furnish Kiewit-Slattery as evidence 
of insurance cover notes or certificates of insurance. 


14) Kiewit-Slattery agrees to pay Raymond for the sor- 
vices of the CENTURY the base price of $300,000.00 in addition 


h 


to such other charges as set forth herein which may have ace 


crued. The base price shall Namen due and payabie in installi- 
ments ten days from presentation of invoice by Raymond follow- 


ing completion of each period of work, as set forth in tne 
following schedule: 


26 August 1968 to 1 November 1968 
(Hoisting 136 T Members plus 11 Cantilev 


19 days January 1969 
(Hoisting 51 T Members plus 11 Cantilover Members) 


©) 
~J 
uw 
oO 
Oo 
[@) 
(8 | 
oO 


17 days Sumner 1969 
(Hoisting 47 T Members plus 18 TI-Beams) ¢ 50,000.00 


Should the scheduling or apportionment of the work vary fron 
that set forth above, Raymond and KiewiteSlattery nay, as 

mutually agreed, change the schedule of payments (but not tne 
total base price) appropriately. 


1 RnayMoNnae INTERNATIONAL Inc. 


) One=fourth of 


6 
pe j 
ees 13 =~ ae ce aN 
earned When v4 Wrong Sugita 
s . nee Serie # 
at tre joo Sita, avasiaoe. 4 = 
= = *y a | ~ “+4, ~ Cm tae ate ie pes armqysc lita ag 
Ee ’ £Oor any rmoeaseon MOL VOUT! os Wino fo Owes CrLOLe 5 an. isch ore 
> ae A ON eae ee * Cee i e sae e 
wACRCS UEC ues pLsa eo boftore wee gpocitied TUNIC 3s Powe LS 
: ee en ee es iy ae eS Rae, Nee : . ’ pe oar 
lO ONT CCUC ts HLOWwhEw LACE SY Galale pay Raymond : riiywoae OlusOe 
py ee Fee SAR “ace DErCcoe OF oe QHOO i yeaa pare Seee eee 
onesainli of ehe aAgreec DAGe eee Or Sop,UUCe ey Vee = So GL STS B® 
i j = ‘ ud - 
arietTinv for encn ay: = tated ple Ree Soe raat 
ea & LO c ee E Gay sale Ce Ge slagp anger BM gS ried SID LOY LSgSE 
- Pemroe 


Oe Bet Pe od 
2S cnc GCucuvetwe 


re ne to tha Cans 


4 fe en pea Es 
fs Waa CeVeL eiarge se 


ae es * Pod Po - ed i, 
£ gnoeifie provas-ons o£ ¢tnio 


witeSiactery 45 +02 “ne, puL= 


aggre 

poses S re) th applicab..2 law or ceguia@ 

tions and is not to he comsteued aS an oxciusion of ot hers 
oion 53 a . 


witness wnereof, tac sarties hereto hava executed 
ry 
heir proper officers oF duly authorized 


“his agreement by tnear 


BEGER Wanye? CANS COMPANY = RAYMOND INTERNATIONAL 4 tC. 
} 
V ‘Ro SC THC srrick & Saivage Depar tncant 


npr - oi Was won ly 
SLATOONY “ASSCCING RY ‘42 « 


Sakae se 
z 2 2 is 
° Li” 


(cee 5 sa 
(VGLRe / Venture) a 


No 


poscst DERN 
Dicstyiet Monages Yice President 
PiCLe 


wren 


sitLe 
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PLAINTIFF'S EXHIBIT 2. 


Fro. -n 52. 2M-12-66 Cross fay 


a MAATERIAL CONTRACT Job Numtort “7! 


THIS AGREEMENT. made this ? th : asi ROE (OE m OF. ae ee aes ere eee wee by and between 


eta Cofroration, P.O, Box 259 


(Seilu'e biame 6nd Addrese) 


uu... hereinafter called the Seller, and 


Peter Kile ates, Inc. (JV), P.O, tou 12 


es Rockaway. Beach, Now York 11893 seetokes _..., hereinafter called the Contractor, WITNESSETH: 


Section 1. The Seller agrees to furnish ol! material set forth in ‘Section 2” hereof necessary in the construction 5) Cape ee ae 

Cross Day Parkway Iridsze, cen-3. i. eriborowh Tocidea & Tuicel Authority 
(ecacue Of Project) (trviiet ) 

Tiew York, Tew Vork 


(Lecativa cf Pivject) 


hereinafter called the Owner, at . . in eccordance with the terms and 


Necomber 7. eng OS 


provisions of the Contract between the Owner and the Contractor, dated. _., and the Cenrral 


Llanvelt Engineering Co. 


and Special Conditions, Drawings and Specifications prepared by—*” _ hereinafter called the 


(Archinect cs Lice.cer) 


Acclitect or Encineer, forming @ part of the Contract between the Contractor und the Owner cll of which shall be considered pert of 
areemeat by mfeence thereto, and the Cclicr agrees to ve bound to the Contractor Ly the terms end provisions Us reof. 
_ It is agreed that the matenals to be furnished by the Seller are c3 follows: 


Material Unit Price 


Item 160MB - All Prestressed Cenerete Secor- 
etracture Dos Leac4 


Item 160711 - All Proctressod Cenescte Cvrurte £59, cco. od 
cteuctuc‘a f-bensras 


1a6e. Item 160813 - All Precstresced Conercte Euper- C9, £78, 000.09 
ay structure T-ClrcucrTs a a 


19,6001..7. Item €5P024 - 24" Prostreseed Conercte Pi 


See Section 3 - centinucd 


500 
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PLAINTIFF'S) EXHIBIT 


, Contractor's scows at Seller's 


pl material furnished under this Agreement is to be delivered FO 


plant, Cepe Charles, Virvinsa 


ee ee OO OE SS” om 


with freight allowed to se 2 ms 


eH 
3. The Contiactor agrees to poy the Seller for the materials to be furnished, as aforesaid) the su of.. vce 
g 


e 
: 
x 2 
TU 5” oa maenwrwew ne em  @ 
boi csit ce A Dollars ($ Eee -*). subject to additions and deductions 

ents, as follows:—on or about the 


operation of C sutrave t's contract with Owner, in monthly paym 


for changes as may 
- as .«ew--7* 


Pome geet 2 : : - 
“ % of the value of materials incorporated in the construction and/or 


day of each month 


wwe ew-eoocn* 


wwe em eww ere ern A= eM day of said month, as estimated by the Architect or Engineer, less the amount of 
Contract paysnenat; and upon compl te performonce of tua 


—iter’s materials by the Architect or Fugees, the Conuactor shall racke 


delivered prior to the 


el payrcats previous ly made he:eun nw haa received 


jer ead ‘for whic 


Pest it by the er and approval and acceptunce « 
Pad ae eae 
ay au ni Sacha ei Tan unea HE F es 5 
final posytr ont to the Seller of the balance due him, with n.....—.-—-- ; days efter such epproval and acceptance has been 
1] and acceptance of materials furnicied, or any pit thereof. Discount Terma: 


dirall operate €5 an upprove 


wed No payment cm account 


= 3 


Pitor Kiewit fona' Co. - Stattery / Accoeiates, Ine. (JV) 
P.O. Bex ded, Psel sung i . oydh, How Lork 11693 


wee man Om Oe { paid withit 20 7" 


ray 
4 _ copies of invoices shall be mailed to Jae oe a ae ala ee 
n th vedi go ute the nest month’a ecvvunt 


All invoices ieceived after the lust day of the cuient mon 


Seller, eny sum or sums owing by the Seller to the 

5t or ia the event of any Icn, claim or other lia- 
R tes hereby egrees to save him 
e or to Licome du to tie 
situat.on has been corm 


q Pe Nero ate hy qs 
he Contriactor nay © 
t 


(OVER) 


4108 OFFICE COPY os 
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< 


Section & The amount of all additions and reductions to be made to or from the amount ot the contract price shall Le agreed 
upon in wisi by the parties hereto, such agreeient mot boing valid ualess sinwed by officera or other authorized ropr. <ntatives of the 
Coatocter. In case of disagicement between the purtics he:cto as to additions or seductiens the same shall be dete:m.ned by the Archi 
tect cr Lagincer by ceitificute in writuig, before any such chenges inita sveriuls are mode, othe: wise NO allowance thgretor shull be sade 


Soctlon & The seller agrees to fumish the materials called for under this Agreemiat within the following time or times, to-wit: 


SEE REVISED SECTION 6 


and upon his failure so to do the Seller shall pay to the Contractor, as liquidated damages and not asa penalty, the sum OF $ cnc 
per coy for each and every day of delay, and the payment shall not release the Seller from his obligation to fully perform this Agree- 
ment * 

No allowance of an extension of time, for any cause whatever, shall be claimed by the Seller or to be made to him, unless the 
Seller shall have made written request upon the Contractor for such extension, within forty-cight hours after the cause for such ex- 
tenzion occurred, and unless the Contractor and Seller have agreed in writing upon the allowunce of additional time to be made. 1f such 

ricncioa of time 233 requested as aforesaid and the Contractor and Seller cannot agree thereupon, the Architect or engineer shall detcr- 
vy certilicat2 in writng what, if any, extension of time shall be allowed. 


INo allowance of an extension of time shall, in any event, be made to the Seller, for delay by the Seller in preparing his drawings, 
or in sccurng approval of the Architect or Engineer thereto when such drawings are not properly prepared for approval of the Archi- 
tcct or Lucincer, or when the Seller by the excrcire of reasonable diligence or £ pod business judgment could have anticipated and avoid- 
ed the deluy. All diawings of the Sellers must be eubisitted for Epyioval of the Architcet os Lisguaces thiough the Coiutsuctor’s office. 


Section 6& In the event the Seller fail to comply with the provisions herein and the failure is not cortected within five days after 
written request by the Contractor to the Seller, the Contractor may, without prejudice to any other right or remedy, furnish or cccure 
eloecwhere the neccessary matcrials to reniedy the situation, at the expe-ise ol u.e Seller 


Soction 7. The Seller shall provide and maintain Workmen’s Compensativna and Employees’ Liability Insurance for the protection 
of his cunployees, as required by law of an employer. The Seller shall clso provide and mawtan ip full force and effect during the term 
of this Material Contract, insurance (includisg but not limait-d to insurance cuvering the operation of aut muubiles, trucks end otter 
voiicl3) in a company gutisfuctory to the Contractor, prote tng the Seller, the Owner and the Contractor egeiust hability from detuges 
because of injurics, including death, s Mfered by persons other than ewployces of the Seller and hability from d.uages to property, aris- 
ing froin and giowsnge out of the Sellers operativns in comction with the perfurmmance of this Material Contract, 

Such insurance covering personal injuries or Geath shall be in the sum of not less than £100,000.00 for one person and not less tlian 
$200,004.00 for a siuple accident, and the msurance covering duinage to propesly shall be in the sum of $100 QU0.00 for one accident and 
$200,000.00 aggregate. Written proof satufuctury to the Contiucor of corapl.ance with the :cguiements of this section shall Le fur- 
nished upon request to the Contractor before Stusting delivery of matesial. > 


Soction 8. The Seller further obligates himself to the Contractor in the following respects, to-wit: 


the Contractor against and save hiin harial-vs {rom any and all claius, suits o: liability for infringement 
patent right, ansing in connection with this Agreement and aby Wing done thcreunder. (b) Tne Seller shall 


Egui.st cud save him harnniess from any aud all claims, suits Of liability for anjunes to proporty, injuries to 

end f.om any other claims, euits or liability, on account ef any act of omission of the Seller, or any of his officers, ayents, 

bavants. (c) The Seller shell pay for all tauterials furnished and lator performed under this AQicement, and shall satis!) the Contactor 
the:cepun whiencver demand is made, and shall indemnify the Contractor end the Qwnei agaist and save them and the premises harm- 
less dom any and ali cluims, suits, or liens the.efur, by others than the Seller. (d) The Seller warrants ond guucantees the materials Cov- 
crc by this Auccea.cat, and ogrees to make guod, at lus own expense, any defect in mater: vuch miny occur oF develop prior to 
the Coutiecuor’s release fiom responsibility to the Owner therefor. (ce) The feller, tn addition to the obligutions sct forth in this Agree 
Hivat, a-suines tuward the Contractor all the obligat.ons end reypunsibilities that the Contiuctr & nes toward the Owner, as set forth 


ig the Contract, Gencial and Special Conditions, Drawings aad Svecifvations bere above retcmred to, isufar as eappocal le, genmcraliy 
or specifically, to the materials to be furnished under this Agicement. 


costs, expenses and attorney's fces suffeced or incurred on account of any of the afuresaid matters. Xs 

, athe? s : 
Section & The Seller must obtain and pay for all permits, licenses, tests and ofGjsicl in pases necessary Yto his performance 
under this Agreement, and shall comply with all laws, ordinances and regulations bearing on the production of his material and the ‘le 


livery th. reof. 


And the Seller shall indemnify the Contractor and the Owner against, and save them harmless f X any and-all joss, damage, 


PLAINTIVY'S. EXHIBIT 2 


ontract or any part thereof without the written consent of the Contractor 


Section 10. The Seller shall not assign of 6 let this co 


i The feller agrees to submit to the Contractor a proposed progress 
cehocule priur to the ms snufacture of the precast uatt- and woolly 


progress reports es the werk progrecces. 


with the provisions cf Cnhibit C 


rd “ 


2. The Seller agrees to comply 
% ; 
3. The Seller shall furn ish all required enop drawings and the manufacture 
ef the precast units stall not begin until approved chop drawings are rc- 
teow, torned to the Sclicy. 
‘4, Tho Seller's attention is dravm to the allowable tetercnces in the Ts 


cneoifications. Any cocts incurred by the Cuntractor by rencon of 
the Coltier's violation of thece tolorar.ces will be to thse Celtcr's 


account 


asalizy | ees 
- ak hi <7 4 iia : 
ay, >, “ \ a GC 


aoe a a 


Adéitlopal Prqlstonss s Cy / ae ge - 


V7 i 
m epitope a reno he FeV CG. hereto “have executed this Contract by their proper officers or other autho 


de ugey Aecoiafes Me I ae Baychore Concrete Products Corporation 


J “7 
By. (Laduidigt path lid vow LOL PEE. C¥ 008. Lee LES sheet 


aa GEA 
= on 


rized representatives. 
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PLAINTIFF'S EXHIBIT 2 


Material Contract Between Bayshore Conerctc Products Corp. 
ot 
and 
Peter Kiewit Sons' Co. - Slattery Associates, Inc. (J. V.) 


Section 2 - Continued 


It is agreed that the Seller will furnish all material embedded into 
the prestressed items. Not included are such items as bearing pads, 
bearing assemblies and teflon materials. The Seller will furnish 
all the Bridge Drain Assemblies - Type A (Item 13BA) and Type B 
(tern 13BB) with the exception of the 6" 
pipe, internal pipe nipple and drain grate. 


diameter galvanized W.TI. 


If the Contractor requires the cantilevered beams to be constructed 
with concrete of higher than desipiv d strength, the Seller will 


receive fram the Contractor additional compensation as follows: 


Up to &, 250 p.s.1 ¢0,40 per C.Y. 
5 250 to 4, 500 p. &. |. £0.90 per C.Y 
5 500 to 5, 750 p. 5.1. ti $5 perc. 7% 
750. (eh, OOM, Be bx $2.90 per ©. ¥ 


It is apreed that the Seer will furnish the blocking and tiedown 


material and secure the items for slupment al the following rates: 


24" concrete piles $10.00 per pile 
Prestressed box beams $20.00 per beam 
Prestressed I beams 420.00 per heam 
Cantilevered T beams $200.00 per beam 
All other T beams $125, 00 per beam 


A 90% credit will be given on the above rates if all blocking and 
tiedown material returned to Cape Charles can he reused for 
succeeding shipments of similar pieces, 


Reams will be transported on flat deck scOwS. 


y necessary scow reinforcement or dunnage 


Contractor will provide an 


for load distribution. If neccessary, Seller may weld eyes to scows 
for tiedowns. 


All Liabilicy of the Seller for handling and transportation terminates 
the seow from the Seller's dock or on approval of 


the loading and securing for shipment by the Contractor or hia repre-, 


oO removal 


pentativ: 


the Contractor will take delivery of eleven of the 


fa acreed that tne $ 
re girders prior tO casting the remaining cleven, 


’ 


For Items 160MS3 ) and 160MS where the reinforcing 


extends from the extended length wil be limited 


to the length six the proper lap length whichever 


| eee i 


ch a manner that increases 
forcing steel to be installed by 
be paid by the Seller an 
concrete and 6-23 per pound 
12 #23 
d amounts. 133 


ANCHORS 
rg and 
the vad bleh Bee 14 Shae 


St, ey? Ben ews SA re “§ 4) : 
JZ -Grwer? 
1149 lE 


ry) 
i yy. 
tort 


- eefle pay Be: 
The price ct he reinforcing includes 
furnishing, transverse steel ex- 
tending fror ub interior diaphragms 
j rronted. | rnade by the 
Saller shall be Wel and Provwies i aC yy the Seller. 


£2 


The Contractor agrees to pa the Seller for the materials to be 
J 
furnished, in a¢ lance with the sums sct forth in Section <, 
subjeet to additions cic che {ions for change: may result 
from operation of Contract ‘e contract with Owner as follows: 
1. For precast unt omn!cted and approved at the 5¢ Her's 
casting yard - 45" of th iue within ten days after receipt of 
payment hy the Contractor from the Owner 
S ar preeast units cat leted, appreved and I rded on 
Contractor! CO ( en d om ite 
‘ 
of shipment 
3. For precast uni completed, approved and accepted in place 
be ihe Owner - 25% of the value within 19 da after receipt 
of payment by the Cont sector from the Ownet 
For payment purpose the value of the precast units are hereby 
established as follows: 
Item 160M 
28 each 7 £0) 914. 29/ ea lotal $62,000.12 
’ Ite .n 160MI 
G60 each ($1,150. 00/ ea. Total ¢69, 000. 00 
Item 160M5 
Simple Tees - 225 ea. - 
7 $8, 883. 85/ea. = $2, 007, 750. EO 


Cantilever Tees 


Transition Tecs - 


EXHIBIT 


@ $12,910. 94/ea.= 


5 


a 
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Item 85PC24 


nufactured in accordange 
hanges beyond the 
‘ed the Seller is to 
terials and addition- 
rnaterial or reimburse 


In the ‘Jered and ma 
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PLAINTIFPE"S EXHIBIT 2 


REVISED SECTION 5 
A 
: The Seller aprees to furnish the materials called for under this 
Agreement within the times set forth in Exhibit B and upon his 
failure to do so ihe Sclier shall pay to the Contracior, as liquidated 
damages and not as % penalty the sum of $1,000.00 per day 


each day of delay provided that the Contractor is assessed such 


for 


liquidated damages by the Owner and it ig clearly established that 
the Seller's dclay is entirely responsible for such an assessmcnt 
by the Owner. The Payment of such liquidated damages shall 


: not release the Seller from his obligation to fully perform this 

- Agreement. 
No allowance of an extension of time, for any cause whatever, 
shall be claimed by the Seller or te be made to him unless the 
Seller shall have made written request upon the Contractor for 
such extension, within five days «efter the cause for sucn extension 
occurred, and untess the Contractor and S ler have agreed in 
writing upon the allowance of additional time to made. If such 
extension of time is requested as aforesaid and the Contractor 

; and Seller cannot aprec thereupon, the Architect or Engineer shall 

determine by certificate in writing: what, tf any, extension shail 
he allowed, 

— No allowanee of an extension of time shall, in any event, be made 


the Seller, for delay by the Seller in preparing his drawings, 


, or in securing approval of the Architect or npineer thereto when 
such drawings are not properly prepared for aes at the Archi- 
tect or Fngincer, or when the Seller by the exers ise of reasonable 

coed business judgment could have anticipated and avoided 


6 diligence or } 

the aelay. All drawings of the Seller must be submitted for approval 
of the Architect or Pngineer through the Contractor's office, 
If an extension of time is requested, the Seller shall be entitled to 
such extension of tire for delay caused solely 
in Article 13 of the Triborough Bridge and Tunnel ¢ uthor specif 
eations for the Cross Bay Parkway Bridge, samiaiis es 3 


THs 


37 


by ee ee iii cited 
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EP XHUBIT DB 


It is agreed that the Seller will furnish and the Contractor will 
accept delivery of the prestressed beams in accordance with the 


following schedule: 


3 
T Beams for Piers 20A to 24A 


By September 15, 1968 


nw 


Cantilever T-beams north of channel 


3, hy ier cember fo, 1968 


T-beams for Piers 17 to 19AB ; 


T-heams for Piers 19AB to 20A 

T-beams for Ramp NSF, Piers 24C to 25C 

Transition heams for Ramp NW, Piers 24D to 25D sia 

Cantilever T~heame sel hof shannrl) Lo werk @ Mer 

Drop in ea Wehr eH tht Tae 


4, By November 1, 1968 


ion beams for Piers 24A to Q5A 
for Ramp NSF, Piers 25C to 26C 


Transition beam 
I-beams for Raimp SN 
I-beams for Ramp NW, Pier 25D to Abutment D 
[-beams for Ramp NSE, Pier 2CC ta 270 
[-beams for Ramp EN, Pier 27B to Abutment B 
Box beams for Ramp SN 

Rox beams for Ramp &W 

Sox beams for iedestrian Ramp 


ams for Ramp NSt, Piers 27C to 28C 


Box be 


110 each 
26 cach 


11 each 


26 each 
6 each 
4 each 
4 each 
11 cach. 
li each 


each 
each 
each 
each 
each 
each 
each 
each 
each 
each 


ae 
MDOowWn & O 


ama 3 
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By August 1,1 969 = All remaining beams 
The T-beams are to be manufactured in such a sequence 


that delivery can start with th 


and 5 and progres 


it prenrs 4 
Ss s0utnWal 


¢ operations 


» August 1, 1968 79 cach of the 


The Seller agrees to so schedule his castin 


that he shall have ready by 


simple T-beams. 
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FRYI7T Cc 


flontion and 


Woof the stipnlations 


eluuse requirings 


pry uy 


yokhanee 


{ 


mid daeanings of 


CONLEAELON, 


ynply with the 


fo nondpserd= 


We hereinaiter 


Pert 
in incorporated by 


contractor, with reeard to the work 
tnd pear te completion of the contract 


Cole. 0v 


aC ici Bn cca 
\ 5 es 


moopinate on the pround of race, 


ronouined vetention of sabecontyrsre 1079; 


chect 
ol aaibeen le and beanies 
not par tre pare either directly or indirectly 


ion prohibited by Section 8. dof the Remulations, 
a program 


Of equipment, 


nlovment practrees: when the contract covers 
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of enforeiage sued 
For noneompliance: Provided, 


“ortale rear vot tw obwect nar 


Hiypiotwwe ctor boon we fiyat they 


< ' 
forded eqiuil cmpbovinrent onoportuniiie: without! chece rma tron 


LE tee era bh ca 


eof race, creed, color or national origin, Snel action shath 


reference, but vot he limited, to; recruitment, 


ipomment, pramotion, upprading, demotion, 
“mination, rates of pay er other fornis of 
nh, dnd selection for training, or retraining, includings 


Hin and onerthe-sjob trary. 
3 ‘ oy 


for will send to each dabor anion er representative 
ef workers wehawhiel be has or is bound by a collective barge en inne 
ar other sereenent er naderiianding, anotice, tobe provided by 
the State Commission for Hunn Rights, advisings such labor union 


ov representidive of the contvactor's agreement under clauses (a) 


Hhrouph (p) dlereinatior catted “hon-diserimination clauses"), — Uf 
the conimactor wan directed to do se by the contractings ayfency aa 
the bid) or nepotiation of this contraet, the contractor shall 
requesd suel tabor anion or representative to furnish him with a 
written statement that such labor union or representiitive will not 
diveorininiie becuse af praca, ueved, coor ar national origin and 
Hat suel labor unien or representative cither will affirmatively 
cooperate, within fhe Limits of its lepal and contractual authority, 
in the implementation of the policy and provisions of these non- 
digerimiunation clauses ov that it consents and aprees that recruits 
ment, employment and the fecms and conditions of employment 


(al) 


(t) 
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maiden this contract shall be in aeeerdance with the purposes and 
provisions of these nondiserimimation clauses. io such labor union 
or representative faits ov refuses: to comply with such a request 

that it (urnish such a statement, the contractor shall promptly notify’ 


¢ he : : Sate) gare . ot ane | row = ie ier ¥ j 
the State Conimission for Tiumian Rights of such failure or refusal, 


tye 


Vhe rontractor Will post and keep posted in conspicuous places, 
available fo emplovees and applicants for eniployment, notices to 
be provided by the State Conmission for Thaman Rights setting forth 
the substance of the pravisions of clauses (a) and (b) and such 
provisions of the State's laws ayminst diserimination an the State 
Comunission for Tunian Rights shall determine, 


The couftvactor will state, in all solicitations or advertisements 

for employees placed by or in behalf of the contractor, that all 
qualified applicants will he afforded equal employment opportunities 
wilhout diserimination because of pace, creed, colov or national 
oOvigsin, 


The contractor will comply with the provisions of Sections 2Ab-2009 
ofthe fxecutive: Law and the Civil Rights Law, will farnish atl 
information and reports deemed necessary by the state Comunission 
for dhaman Riehts under these nonedise rin ination clauses and such 
seetions of dhe Mxecative Law, aud will permit ieeerns fo dvs hooks, 
records ane account by the State Commission for diamiun Riphts, 

the Attorney General and the industrial Commissioner for the purposes 
of investipation to ascertain compliance with these non-diserimination 
Clauses and such seetions of the Executive Low and Civil Rights Law, 


This contraet may be forthwith canceled, terminated or suspended, 

in whole ov in part, by the contracting: ayency wpon the basis of a 
findings made by the State Commission tor Trainin Righis that the 
contractor has not complied with these non-diseriniiation chases 
vane the contemetor may be deelived Ineligible for Mitare contrachs 
niade by ar oa behadli of the State ora public authovity or apreney af 
the State, until he eatintien {he State Comumrtssion for Phen Rayhda 
that he Das established and is carrvyrngo out a propreaiy ay confor mily 
wilh the provisions of these pon-diserimiaition clauses, Such findings 
shall be made by the State Commission for Tiuman Raghts after 
coneilintion efforts by the Commission linve fualed to achieve complianes 
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with these non-disermnination clauses and after a verified complaint 
has been fied with the Commission, notice thereot has been piven to 
the contactor and an apportunity has been afforded hin ta be heard 
publicly before three members of the Comission preb sanetious 
lnay bemposed and remedes iveked amdependently of or in addition 
for sae bboniss cane semedies otherwine provided by Taw, 

The contractou will inelade tic provisions of clauses (a) through () 
invevery subcouteact or parchace order in such a manner that such 
provisions Wilh le bindings upon cach subcontractor ov vendor as to 
operations to be performed within the State of New TECK, FOG 
contractor will take sueh action in enforcing: such provisions of such 
cubeontract or purchase order as the conteacting: agency may direct, 


including: sanetions or remedies for non-compliance, TH the contractor 


beeomes involved in-aris threatened with Litipation with a subcontractor 


or vender as a result of sueh direction by the contracting: ayfency, the 
contractor shall promptly so notify the Attorney General, requesting 
Him te intervene and protect the interests of the Stale of New York, 
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Lucius Pitkin 
incorporated 


Liberty Mutual Insurance Co. 
Attn.: Mr. Robert J. Hickey 


the strands in the loop insofar as 
have been satisfactory and as specified 


The load calculations icate hat the sloops could 


have safely carried the load if @ load was uniformly distri- 


buted - even if the load were carried by two loops, one at each 
end. \ 


2 
\ 
Nevertheless, the material of the strand: comprising the 
lifting loops was satisfactory and failure oc ed by loading beyond 


the material strength - that is, overload YE ce Se, ONCe a 


strand breaks, the sudden shifting of : 5 lent breaking 
of other strands follows. . 


. 
mM 

The possible causes for overloading leading to failure * 

s were carrying the load because of’ 


appended) could not easily uniformly di 
adjacent loops - are lifting too rap] 
indeterminate but additional dynami 
“home-made" design of three strands 
multi-stranded wire rope such that the 
distributed uniformly or properly among the 
one of the three strands in a loop could he 
intended share of the load leading 


~ 


a proper 
not 
any 

Carry more 


failure and 


HQ ow ct 
coo 
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Analytical, Metallurgical ana Research Laboratories Xx ¥ WA 


SO HUDSON STREET, NEW YORK, N.Y. 10013 ¢ (212) BE 3-2737 C 
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TECHNICAL REPORT 


BS aM he Ot 
a fe XI 


aan RRREEENE D 
st serena r Nlo as 
he IX. INO. 6211 
>. pag 
bs bs ENO 7 
M-1 j 88 


Your P. ©. 
September 22, 1970 


: A Tas +4 5 le 
Attention: Mr. hkebert J. Nickey 


INTRODUCTION: 


For me 


laboratories for me 
that the loops had 
concrete bridge 


led while lifting 


Four loops, two at each end had 2en emi 
concrete when the section was cast. These loops had been secured 
to a lifting beam and thence to a derrick crane for Lifting and 
placement. We were advised that one loop had failed first followed 
by rupture of the adjacent loop at the same end. Then with the 
load unsupported at one end, failure of the two loops at the other 
end followed. The two loops submitted were the adjacent loops that 


failed first. 


As part of the background information, specifications 
for 7/16 in. and 1/2 in. wire used in making the loops and diagrams 
of the lifting apparatus used on job site and in the manufacturers 
plant were submitted. Copies are appended. 


OBJECT: 


The 
possible, 


yA 
suv 


purpose of 
the probable cause of 


DNRCPR 
UBOGIN 


IATIONS 


Visual 


AAT 


mination 


As received, the Loops ce! U lape ETE. Tek r l 
end-to-end length of 29 and 33 1 
With a UECreceLve pists a approxi 
the loop was compos of three 
up of seven wires. "ake sheathi 
arbitrarily designated "A" cont 
approximately 16 in. long with 
the longitudinal crack at about th 
of each loop showed cup and cone fal 
tough, ductile material; the other Ke 
the loop from the concrete where tl 

In general, the surface of the 
strands were lightly rusted and exhib d y Sub 
Stance, apparently concrete. Fig. 1 is a photograpi showing the 
submitted loops in the as-received condition. 

Individually, the loops consisted of three stra FW ea ke 
of which were nominally of 7/l6-in. diameter-7 wire construction 
and one 1/2-in. diameter-7 wire construction The strands were 
merely laid side by side to each other and did not comprise a 
standard rope construction. 

Close examination of the fractures failed 
presence of any secondary cracks or visual Gefects th 
the fractures. Fig. 2 is a close-up photograph s! 
fracture surfaces. It can be seen that deformatic iecking dov 
of the wire diameters had occurred at the fracture surfaces before 
final faldure occurred. 

Be wire D.ameter Measurement 

The ‘sheath, Erom.G@gach Loop. was removed a Ine strand fro 
each loop was arbitrarily selected for diameter measurement 

fhe strand selected and arbitrarily identified a 2 i 
a fonindal drameter of 7/16 in. Diameter measuremen Of (PR vad 
wires which are shown below indicated the center wire to be larger 
than the outer six wires as is required for Uncoated 7-Wire Stress 
Relieved Strand for Pre-Stressed Concrete per ASTM Designation 
A-416-68. The outer six wires exhibited a uniform and essentiall 


the same diameter. 
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Similar measurements were made on a strand from loop B 
i ari marked B2 hi he } 3 SOMinal li Amat ‘Sa / } 
arbitrarily marked B2. This strand had a nominal diameter of 1/2 in. 
The center wire was again larger than the outer six wires. 
Results of the wire diameter measurements ar 
mex % ? SR 
tabulated below: 
q E DIAMETERS..(inches) 
LOOP 7 ri 
CE: ITER a CTIM WT tar +o 
“al 8 BS ’ ae er we 
ar ta ee i at ea ii eee we Pe fs Myyt+ ar Af 
0.149 iy Ten 0 rege ei ae Oy bee 0) Ne rs 0 een 9 WS Pt 
r ee fal a ac oe rn Ic nh 
1669 6.1667 6.1666 0.1664 60,2560 00 
_ 3 
Cz Tensile 
Tyo wires each from strand A2 and B2 were tenSilu.e tested 
to Getermine the ultimate tensile strength and elongation. The 
re ts of 1s a LC xe dica 
ind idual Q 


D. Compositic 
2 ae, ; na 41 + 73 ~ HA Taka 
Limited quan tative femioal and qualitative spectro 


raphic analyses on 
used (to be. a ‘plain, 
strand. The composit 


I 


a 3 Indic: 
A?) and BZ PAALS 


: 

a 

commonly used fo 
‘ 


Yr 
was considered sat 


Be Hardness 


A hardness survey on the transverse section of individual 
wires from strand A2 and B2 showed all the wires to have a more-or- 
less uniform hardness ranging from Rockwell C 46.5 to 49, 

By Metallographic Examination 

Longitudinal specimens were cut from representative failed 

wires of strand A2 and B2 so as to intersect the fracture surfaces, 
mounted. in Bakelite, carefully ground and polished for metallo- 
graphic examination. A transverse section containing all seven wires 
was also prepared for metallographic examination. 
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the strands in the loop insofar as could be testec appearea to 
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theoretical 


= : eS mel Eas nr are Sol yup eele Fe =} ayes Bees 
s a load P = 28;200 lbs. is well below the minimum 


each end of the loop could carry. 


however, the embedded loops were of unequal lengths and only one loop 


at each end of the beam actually carried the load, then the load 
ad ee 


be twice p-= 28,200 lbs or 56,400 lbs - stiil within appare y 


safe limits. 
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MTIDTH CMPMANHS 


Fig. Z FRACTURED (STRANUS 


Close-up photograph showing the wire tractures. 
. 

In general, the fractures exhibit local deformation or 
necking down as is characteristic of tough, ductile materiai 
which has ruptured in tensile loading beyond its strength. 
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loop could be forced to carry more than its intended 
oe share of the load leading to its failure and ultimately 
failure of the other stands and loops." ‘ 
- (Report by Mr. Siikiss of Pitkin Associates, September 
a 22,1970.) (Tr. 384, 385, Exh. RMT ERs fia) 
: All parties agree that the attang hooks 
‘ . . . 
which failed were coated with at least superficial) rust. 
(pe TI: 179 p) B5ieS5e,)) Mes Silkiss estified that 
this rusting was merely superficial and did not cause 
eee significant weakening of the wires. (fr. 351=352:) 
* Defendant Kiewit submitted testimony that after the 
f accident substantial rust had been found on the wires 
beneath the concrete surface of the girder. Neither 
: Raymond nor Kiewit allege that rusting was the primary 
a 
Cee cause of the rupture. Their position, and the court 


agrees, is that the lifts broke due to improper design, 


possibly aggravated by the rusting. 


CONCLUSIONS OF LAW 


Kiewit Liability to Raymond. 


of iles 


Raymond argues that Kiewit is liable in the 


ry 


amount of $30,200, which is the cost of the temps 
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and permanent repairs on the barge, based on the indemnifi- 


cation provision in their contract and the implied war- 


ranty of fitness for use of the fittings and appurten- 


ances which it su plied. 


Kiewit contends that, since Raymond designed 


the lifting beam and supervised the lifting operation, 


f implied warranty of fitness on 


the part of Kiewit. Kiewit further argues that the agree- 


ment between them did not constitute a contract of pur- 


chase or sale, but a contract whereby Raymond agreed to 


furnish its services to Kiewit. Further, according to 


KiewLt, Lhe indemnification rovision was included in 
p 


t actions by third 


order to LnRaemMmnasy 


is liable to Raymond under the indem- 


Kiewit 


nification clause of paragraph 9 of their contract as well 


as by virtue of an implied warranty of workmanlike service. 


Paragraph 9 of the contract between Raymond 


~Ollows: 


and Kiewit reads 6 


"Kiewit-Slattery will indemnify, 


da@efend and save Raymond, its vessels, 


against 


agents and employees harmless 


ext 
> 


Sal 
be 


OPINION BY, MOTLEY, Did. 


any loss, liability, damage or ex- 

pense (including reasonable attorney's 

fees and court costs) arising from, f 
sufferec or incurred in connection with 
any claim for injury to persons or prop- 
erty resulting in whole or im ‘part. from 
the failure or insufficiency of facilities 

po: and/or equipment or any other property 
owned, furnished or installed by Kiewit- 
Slattery and/or its servants, agents and 

= employees. Kiewit-Slattery will also in- 
demnify, defend and save harmless Raymond, 
its vessels, agents and employees, against 
any loss, liability or expense arising 
from, suffered or incurred as a result of 


any act of omission by Kiewit~Slattery and/or 


Kiewit-Slattery's agents or employees." 


The indemnification clause is not, on its 
face, limited to claims of third parties. Raymond's claim 


is one of injury resulting from the failure of the lifting 


devices on a girder supplied by Kiewit. The accident was 


caused by ". . . the failure or insufficiency of equipment 


furnished by Kiew1rt-Slattery . Accordingly, 


Kiewit is liable to Raymond under the contract. 

Kiewit Le.abso) Liable’ for breach of implied 
warranty of worknm nlike service in that che hooks fur- 
nished by Kiewit for lifting of T beam 205 were Unfit 
for JEherr) ameenced use. 


in Italia Societa_per Azioni di Navigazione 


v. Oregon Stevedoring Co., Inc., 376 U. S. 315 (1964), che 
Supreme Court ordered a stevedore contractor to indemni- 
fy a shipowner for damages paid to a seaman injured when 

a tent rope snapped. The contract between the shipowner 
ana the stevedoring contractor provided that the stevedore 
would furnish equirment and supervise operations. The 
court held a warranty of workmanlike performance is suf- 

' 


ficiently broad to include the stevedore's fadliyce tO 


furnish safe equipment under the contract. 376 U. S. at 320. 


The court further held that "(t)he implied warranty to 


nably safe equipment may be satisfied with 


less than absolutely perfect equipment; however the issue 
of breach of the undertaking does not turn on whether 
the contractor knew or should have known that his equip- 


ment was safe, but on whether the equipment was in fact 
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safe and fit for its intended use." (Emphasis supplied.) 


48 Sh By BES SP-3 22! RSCeN = the rope which snapped 


¢ 


was specifically founda unfit for the purpose for which 
it was intended and the injury was 1 pens 
quence of its breakage, the Cou he contractor 
liable. 

Under the principles enumerated above in 
Italia Societa, supra, Kiewit, as the supplier of the 
defective hook, is liable to Raywead for breach of im- 
plied warranty of workmanlike service. The fact that 
Raymond personnel participated in the lifting operation 
does not alter Kiewit's liability. 

Bayshore, as the man: facturer and supplier 
of the beam, is also liable to F~ mond. Where an article 
is of such a character that when used for the purpose 
for which it was made it is dikely to be a source of 
danger if not proper’ designed or manufactured, the 
manufacturer is strictly Liable for breach of implied 
warranty of fitness to the persons whose use is contem= 
plated. Goldberg v. Kolisman Instrument Corps, (12 N.¥.2d 
432, 240 Nov. S.20 Sve (1963); RESTATEMENT OF TOF’ 


§ 402A. 


=. 


The defective Lifting loops were an unrea- 
sonably dangerous product and were in a defective con- 
dition when sold end delivered by Bayshore. ‘The beavy 
reached the user (plaintiff) without substantial change 
The hooks failed while being used properly 


a 24s as 
In. cond2 €2.0n. 


for the purpose for which they were intended by a user 


who was or should have been -y within the manu- 
facturer's contemplation. Bayshore is, therefore, liable 


to Raymond for damages suffered as a result of this 


breach of implied warranty of fitness. 


Bayshore's Liabili 


ayshore must irdemnify Kiewit for damages paid 


é contract and the implied 


to plaintiff under both tr 


Bayshore's contract with Kiewit provides, in 
Section 2, that Bayshore will "furnish all material em- 
bedded in the pre-stressed items." The contract further 
: contains, in Section 8, an indemnification clause whereby 
Bayshore agreed to indemnify Kiewit for "suits arising from 


any act or omission of the seller.” Since the defectave 11ft- 


ing hook was the result of Bayshore's manufacture, ihayshore 


a 
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is obligated under the terms of the contract to in- 
demnity Kiewit against Raymond's clai 


attorney's fees incurred in litigating this matter. 


Bayshore also breached its implied warranty of 


merchantability and fitness for use with respect to 
Kiewit and is, accordingly, liable for any damages Kiewit 
is required to pay as the result of such a breach. 


Goldberg v. Kollsman Instrument Corp., Supra. 


Bayshore's Liability to Kiew,t for Extra 
Expense _in Alternate Means of Handling. 


Kiewit's position is that the accident involving 
beam T 205 made it unreasonable for Kiewit to continue 
to lift the remaining girders by using the embedded lift- 
ing loops. Kiewit discovered at the time of the accident 
that some of the wires were rusted below the surface. 
(Tr. 169-170). They assert that this discovery, coupled 
with the fact of the accident itself, made the risk of 
lifting the other girders by these hooks unreasonable. 
A near catastrophe having occurred, neither Kiewit nor 


Raymond could reasonably be expected to imperil the lives 


of their crew and personnel by lifting other beams in ene 


same manner. Kiewit argues that the potential hazard 
inherent in using the lifting hooks constituted a 
special circumstance which mitigated against further 
use of the hooks as a method of raising the girders. 

Bayshore's position is that since 200 girders 
had been previously lifted and put into place by these 
hooks, this one accident should have been viewed as a 
"fluke" and did not necessitate using a different means 
of lifting the remaining girders. 


The court agrees with Kiewit that, given the 


evidence of rusting in the wires and the serious risks 


atten@ant to a similar accident, Kiewit acted reasonably 


in formulating another method for lifting the beams. 


fact of the accident and the discovery of 


the rust made another accident of the same sort forsee- 


able. Under these circumstances, should another similar 


accident have in fact occurred, Kiewit would likely have 


liable or at least been forced to bear its own 


been held 
under the broadly accepted rule that no recovery 


had for losses which the person injured might have 


may be 


prevented by reasonable efforts and expenditures. Mayes 


18 N.Y.2d 549, 554, 277 N.¥.S.2da 393 


Company v. State, 


(1966). 


aie 
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The burden of proof on the need to minimize 


damages is on the party seeking to limit recovery. Mayes, 


‘ supra. Bayshore has failed to offer any such proof. 


Accordingly, the conrt finds that the alternate means 


of lifting the beams was reasonable and the additional 


costs incurred by Kiewit in utilizing a different method 


are properly assessed against Bayshore as a foreseeable 


ana reasonable expense flowing from Bayshore's breach of 


Long Island Lighting Co. v. City 


168 
f Glen Cove, 64 Misc.2d 766, 315 wiy.S.24 656 (1970). 


— 


warranty and contract. 


notice. 


Submit order on five days' 
New York, New York 


LOWS 


October 14, 
> 


CONSTANCE BAKER MOTLEY 
UMASS im Doig ies 


dvS 


Judgment Appealed From. 
‘RICT COURT, 


isrpict oF New York. 


This action having come on for tria! before the Honor- 
able Constance Baker Motley, without a jury, on 9, 6, 7 


+ 


and 10 June 1974, and the Court having made its findings 


of fact and conclusions of law, dated 14 October 1975 
md filed on 30 December 1975, it is 
Orn ANE that plaintit? Raymond Inter- 


national. Inc. recover $30,200 from defendants and third 
party plaintiffs, Peter Kiewit-Slattery (Joint Venture) 
sued herein as Peter Kiewit Sons’ Company and Siattery 
Associates, Inc., d/b/a Peter Kiewit Sons’ Company-Slat- 
tery Associates, Ine. (Joint Ventuie) hereinafter “Peter 
Kiewit”, and from third party defendant, Bayshore Con- 
erete Products Comnany, hereinafter “Bayshore”, jointly 
and severally, and it is further 

ORDERED AND adsuDGED that Peter Kiewit recover from 
Bayshore $44,386.22 and any amount that Kiewit may 
pay to plaintiff Raymond International, Inc., and it is 


OnvEnsb AND AbJUDeED that Raymond International, Inc. 


or 


(Kiewit recover interest at the rate of 7. 
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from 28 April 1970 through 31 August 1972, and there- 
after at the rate of 6% per annum from 1 September 1972 
to the date of this judgment, and it is further 
‘ ORDERED AND ADJUDGED that the Clerk of this court shall 
tax costs in favor of Plaintiff and Peter Kiewit against 
3ayshore in accordance with law. 


+ 
Dated: New York, New York 
January 12, 1976 
(S) CONSTANCE BAKER MOTLEY 
0: 8 Ded. 
Judgment entered, this 14th day of January, 1976 
‘ 


(S) RAYMOND F. BURGHARDT 
Clerk 
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Notice of Appeal of Third Party Defendant, Bayshore. 
UNITED STATES DISTRICT COURT, 
SouTHERN District or New York. 


[Same TItTe. | 


SIRS : 


Notice is hereby given that Bayshore Concrete Prod- 
ucts Company, the third party defendant above named, 
hereby appeals to the United States Court of Appeals 
for the Second Cireuit from the judgment entered in 
this action on the 14th day of January, 1976, in favor 
of the plaintiff and against the defendant Peter Kiewit 
Slattery (Joint Venture), and the said third party de- 
fendant further appeals trom the judgment in favor of the 
defendant and third party plaintiff Peter Niewit-Slattery 
(Joint Venture) and against said third party defendant 
3ayshore Concrete Products Company, and from each and 
every part of said judgment. 

Dated: New York, N.Y. 

February 26, 1976 
Yours Ac., 
SEMEL, McLAUGHLIN & BOECKMANN 
Attorneys for 3rd_ pty. deft. 
Office & P.O. Address 
10 Rockefeller Plaza 
New York, N.Y. 10020 P1L7-8660 


© By: Doveias A. BoECKMANN 
A Member of the Firm 
Of Counsel to Segan, Culhane, Nemerov & 
Geen, Fsqs. 
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Notice of Appeal of Third Party Defendant, Bayshore 


TO; 
Symmers, Fish & Warner, Esqs. 
Attys. for plaintiff-respondent 
Office & P.O. Address 
345 Park Avenue 
N.Y., N.¥. 10022 


To 
James |. Lysaght, Ksqs. 
Atty. for deft. & 3rd pty. plitf.-appellant 


11 Park Place 
WY... N-¥. 10007 
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Notiee of Appeal of Defendant and Third Party 
Plaintiff, Kiewit-Slattery. 


UNITED STATES DISTRICT COURT, 
SoutHern Districr or New York. 
[Same Tite. ] 


PLEASE TAKE Novice that defendant and third party 
plaintiff, Peter Kiewit-Slattery (Joint Venture) sued 
herein as Peter Kiewit Sons’ Company and Slattery As- 
sociates, Inc., d/b/a Peter Kiewit Sons’ Company-Slat- 
tery Associates, Inc., (Joint Venture) hereby appeals to 
the United States Court of Appeals for the Second Cirenit 
from the final judgment of Hon. Judge Constance Baker 
Motley dated January 12, 1976 and entered January 14, 
1976 and from each and every part of said judgment ex- 
cept so much of said judgment which ordered and ad 
judged that said defendant and third party plaintiff, 
Peter Kiewit tal, recover from Bayshore Conerete 
Products Company the sum of $44,886.22 and any amount 
that Kiewit may pay to the plaintiff, Raymond Inter- 
national Inc. and accept from so much of said judgment 
which further ordered and adjudged that Peter Kiewit, 
Etal recover interest at the rate of 7.5 per cent from 
April 28, 1976 through August 31, 1972 and thereafter 
at the rate 6 per cent per annum from September 1, 1972 
to the date of said judgment and which further ordered 
and adjudged that the Clerk of the Court tax costs in 


aeeordance with the law. 


Dated: New York, New York 
February 13, 1976 
JAMES I. LYSAGHT 
by (illegible) 
Attorney for Deft. and Third Party 
Plaintiff-A ppellant 
11 Park Place 
New York, New York 10007 
WOrth 2 3050 
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Notice of Appeal of Defendant and Third Party 
Plaintiff, Kiewit-Slattery 


La: 
Clerk of the United States Court of Appeals Second 
Circuit 
Symmers, Fish & Warner, Hsqs. 
Attorneys for Plaintiff-Respondent 
345 Park Avenue 
New York, New York 10022 
Segan, Culhane, Nemerov & Geen, Ksqs. 
Attorneys for Third Party Defendant-Respondent 
253 Broadway 
New York, New York 
McMahon & Lyons, Esqs. 
Attorneys for Third Party Defendant-Respondent 
111 Broadway 
New York, N.Y. 10006 


Services of three (3) copies of 


f 


* 


i 
ecole ie ae. ae aia faded 


Ged S22 2 wy 


UINUVM BHSIS“SYINWAS 


wit ¥e 


G3AI393¥ AdO3 


